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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

DAKOTA TRUCK UNDERWRITERS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :            File Nos. 5028722/5028738

CONTINENTAL WESTERN
  :

INSURANCE,
  :



  :                        A P P E A L
and

  :



  :                      D E C I S I O N

MID-CONTINENT TRUCKING,
  :



  :          Head Note Nos.:  2301; 4200

Defendants.
  :

___________________________________________________________________


Defendants, Mid-Continent Trucking and Continental Western Insurance, appeal from an arbitration decision filed on September 14, 2010, in which the presiding deputy commissioner found that Mid-Continent Trucking and G & G, Inc. were joint employers of an injured worker, Lowell Juhl.  The presiding deputy found Mid-Continent and G & G were jointly and severally liable for benefits owed and paid to Lowell Juhl.  On appeal Mid-Continent Trucking and its workers’ compensation insurance carrier assert that the presiding deputy commissioner erred in finding them jointly liable as an employer with G & G and in failing to allocate the obligation for workers’ compensation insurance on G & G or alternatively to allocate the portion owed by each employer and carrier.  Petitioner, Dakota Truck Underwriters, asserts that the deputy’s decision should be affirmed.  The arguments of the parties have been considered and the record of evidence has been reviewed de novo. 


Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision of September 14, 2010 filed in this matter with comment as to the issue of allocation of liability between joint employers.
 
The assertion on appeal by employer G & G and its insurer that the order holding both employers and their insurers jointly and severally liable is a decision that both employers are equally liable is not correct.  The issue of the amount or extent of contribution, if any, by Mid-Continent and its insurer remains undecided by this agency.    The presiding deputy did not deal with this issue, but this was excusable because this agency lacks subject matter jurisdiction to resolve such an issue.

 
Generally, an employer or insurer lacks standing before this agency pursuant to Iowa Code section 86.26(4) in that only claimant’s can file petitions seeking an award of benefits.  Poindexter v. Grant’s Carpet Service, Vol. 1-1, Iowa Industrial Commissioner 195, 196 (App. August 10, 1984)  The only exception to this provision comes with the application of Iowa Code section 85.21 when there is a dispute as to liability and one of the parties is ordered by the agency to pay benefits initially.  This agency can then order reimbursement to that party, if appropriate, when liability is finally determined.  See Iowa Code section 85.21(3).  In this case, there was not a prior order for payment of benefits under Iowa Code section 85.21.  
 
This agency has issued three agency precedent cases on the matter at the heart of this appeal.  Barglof v. G. W. “Pete” Howe, Inc., File Nos. 872409 & 840249 (App. November 20, 1996);  Bromert v. Trausch Co., File No. 788831 (App. June 28, 1996); and Zurich American v. Allied Mutual Insurance, File Nos. 1011165, 1059572, 1059573, 1059574 (App. June 20, 1998).  The last case interprets Barglof and Bromert.  In Barglof, it was determined that an insurer or employer cannot seek reimbursement before this agency without an order under Iowa Code section 85.21 and then only for benefits paid subsequent to that order.  In Bromert, it was held that an order of reimbursement is proper for benefits paid prior to an 85.21 order.  In Zurich, it was determined that the distinguishing fact between Barglof and Bromert was the issuance of an 85.21 order prior to an evidentiary hearing on the issue of liability.


Agency precedent is correct as it is appropriate that this agency lacks authority to deal with the issue of whether or not there was an allocation of liability between the two employers in their lease agreement.  This issue is a matter that involves interpretation of contract provisions between two private parties and this agency does not possess any specialized knowledge or expertise over those contractual matters.  This is not a matter of coverage or of liability to an injured worker.  Such issues properly belong in the appropriate district court where contractual disputes are routinely resolved.

 
It is therefore concluded that this agency’s authority to resolve the dispute in this case ended upon a determination that both employers were jointly and severally liable.  The parties will have to resolve the issue of contribution themselves or in the Iowa District Court.


IT IS THEREFORE ORDERED that the arbitration decision is AFFIRMED.

Defendants Mid-Continent Trucking and Continental Western Insurance shall pay the costs of this matter and of the appeal, including the preparation of the hearing transcript.

Signed and filed this ___28th ________ day of September, 2011.
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