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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

CRAIG KERSLAKE,
  :



  : 

   File No. 5028428


Claimant,
  :



  : 

       A P P E A L

vs.

  :



  :                       D E C I S I O N

ALLIANT ENERGY a/k/a INTERSTATE
  :

POWER AND LIGHT CO.,
  :



  :                          


Employer,
  : Head Note Nos.: 1103; 1402.30; 1603;


Defendant,
  : 1801; 1803       

______________________________________________________________________


Defendant, Alliant Energy, appeals from an arbitration decision filed February 3, 2010, in which the presiding deputy commissioner found that claimant’s right knee condition arose out of his employment and resulted in a 12 percent functional loss of the right leg.  Defendant asserts on appeal that claimant’s injury did not arise out of his employment as tying his shoes is merely an everyday “personal matter” for claimant which is comprised of an “innocuous physical task”.  Defendant further asserts that even if it is found that claimant’s right knee injury arose out of his employment that the permanent partial disability award of the deputy commissioner is excessive.  Claimant asserts that the arbitration decision should be affirmed.  The record of the case has been reviewed de novo and the concise, thoughtful arguments of the parties are considered.

 Claimant has the burden of proving by a preponderance of the evidence he received an injury arising out of and in the course of employment.  The words “arising out of” refer to the cause or source of the injury.  The words “in the course of” refer to the time and place and circumstances of the injury.  See generally, Cedar Rapids Community Sch. v. Cady, 278 N.W.2d 298 (Iowa 1979); Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 63 (1955).  The issue in this case involves only the “arising out of” element of causation.  Defendant relies upon the proposition set forth in Miedema v. Dial Corp., 551 N.W.2d 309, 312 (Iowa 1996) that although an injury may occur in the course of employment, it does not necessarily follow that the injury also arises out of the employment.  More specifically defendant proposes that claimant’s tying his shoe was an everyday personal task that placed claimant in no particular risk of harm.     

On September 24, 2008, claimant was preparing to climb a utility pole to be approved or certified for pole rescue.  This is an annual certification claimant was required to have by defendant.  Claimant had worn his work boots to work and had tied them when he put them on that morning.  The boots were high boots with laces, steel-toed, and a special sole.  Claimant testified that he needed to wear such boots to perform the act of climbing a utility pole.  He explained that the laces of the boot were required to be tight to provide brace-like support of his lower extremity.  In preparation for climbing the utility pole, claimant bent down on his right knee to re-tighten the laces.  As he did so he twisted his knee on the ground and he felt it tighten up.  He promptly informed defendants of his incident which was later confirmed as an injury.    


The presiding deputy correctly noted that the most recent, relevant case applicable to the contested issue herein is Lakeside Casino v. Blue, 743 N.W.2d 169 (Iowa 2007).  In this case, the Supreme Court reviewed its prior precedent and identified the appropriate legal standard to apply in determining whether an injury arose out of employment.  The Court held:
The element of “arising out of” requires proof “that a causal connection exists between the conditions of [the] employment and the injury.”  Miedema, 551 N.W.2d at 311.  “In other words, the injury must not have coincidentally occurred while at work, but must in some way be caused by or related to the working environment or the conditions of [the] employment.”  Id.; accord McIlravy v. N. River Ins. Co., 653 N.W.2d 323, 331 (Iowa 2002) (stating injury “must be related to the working environment or the conditions of employment”); Griffith v. Norwood White Coal Co., 229 Iowa 496, 502, 294 N.W. 741, 744 (1940) (stating “injury arises out of the employment if it can reasonably be said to result from a hazard of the employment”).  In Hanson, this court adopted the actual-risk rule:

If the nature of the employment exposes the employee to the risk of such an injury, the employee suffers an accidental injury arising out of and during the course of the employment. And it makes no difference that the risk was common to the general public on the day of the injury.

452 N.W.2d at 168.  Consequently, with limited exceptions, we have abandoned any requirement that the employment subject the employee to a risk or hazard that is greater than that faced by the general public.  Floyd v. Quaker Oats, 646 N.W.2d 105, 108 (Iowa 2002) (stating requirement of increased hazard or exertion only applies to claims of heart attack and mental illness).

Id. at 174, 175.  (Footnote omitted.)

The Blue court further stated:

This case is decidedly different from McIlravy, in which the employee injured his knee walking across a level floor, Gilbert, in which the employee arguably injured his neck straightening up from signing a document, Miedema, in which the employee injured his back turning to flush the toilet, and Musselman, in which the employee injured his back leaning against a wall for balance.  See McIlravy, 653 N.W.2d at 326; Gilbert, 637 N.W.2d at 195; Miedema, 551 N.W.2d at 310; Musselman, 261 Iowa at 356, 154 N.W.2d at 130. In each of these cases, although the employee may have been in the course of his employment, there was no condition of his employment, no risk of his employment activities, and no hazard in his workplace that was related to his injury.  In contrast, in the present case, Blue stumbled on the stairs, the Commissioner finding that “[t]he injury occurred from the hazard of traversing stairs.”  (Emphasis added.)  It is this causal relationship between a condition of Blue's employment – the stairs – and her injury that distinguishes the present case from those in which we have determined the employee’s injury was not compensable.

Id. at 177, 178.  (Footnote omitted.)

This is not, as defendant depicts it, a matter of claimant innocuously bending over to tie his shoes coincidentally while at work.  Rather, this is a worker who was wearing a pair of pole climbing boots as required by work demands who was making sure that they were securely supportive prior to climbing a utility pole and sustained an injury while doing so.  As such, it is concluded that the injury occurred from the hazard of preparing his required safety boots prior to climbing a utility pole.  The injury was correctly determined to have arisen out of his employment.


It is further concluded that the presiding deputy commissioner appropriately assigned permanent partial disability resulting from claimant’s injury to his scheduled member, right lower extremity.  The deputy commissioner’s finding of 12 percent scheduled permanent disability is affirmed.


Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision filed on February 3, 2010 that relate to issues properly raised on intra-agency appeal with the comments set forth above.

IT IS THEREFORE ORDERED that the arbitration decision is AFFIRMED.

Defendant shall pay the costs of the appeal, including the preparation of the hearing transcript.

Signed and filed this 22nd day of March, 2011.

           ________________________






       CHRISTOPHER J. GODFREY
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