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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

DAN HEIMAN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :          File Nos. 5026108 & 5026109 

WALSH CHEVROLET,
  :



  :                          A P P E A L


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

FARM BUREAU,
  :



  :                


Insurance Carrier,
  :



  :

SECOND INJURY FUND OF IOWA,
  :



  :


Defendants.
  :  Head Note Nos.: 1800; 1803; 3200; 3202

______________________________________________________________________

This is an appeal by claimant, Dan J. Heiman, from an arbitration decision filed on February 8, 2010, wherein the presiding deputy commissioner determined that claimant failed to show that his injury to his left knee arose out of and in the course of his employment duties with Walsh Chevrolet.  As a result of that finding claimant was denied workers’ compensation benefits from defendant-employer for his left knee and denied benefits from the Second Injury Fund of Iowa as he had not proven a second qualifying work injury for Fund purposes.  Claimant has appealed the conclusions of the presiding deputy commissioner.
The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed de novo on appeal. 

ISSUE ON APPEAL

I. 
Did the deputy err in holding that claimant had failed to prove by a preponderance of the evidence that his left knee condition did not arise out of and in the course of his employment with defendant-employer?
FINDINGS OF FACT
Claimant, Dan J. Heiman, was 54 years of age on the date of the arbitration hearing in this matter.  (Transcript, page 17)  He has lived all of his life in the west-central Iowa city of Carroll, graduating from Carroll Kemper high school in 1972.  Claimant studied auto mechanics at Universal Technical Institute in Omaha, Nebraska for a short period. 

Upon returning to Carroll claimant was hired by John Whaley Chevrolet.  (Tr., p. 18)  For over three decades, claimant worked as an auto technician for Walsh Chevrolet and its precursors.
On July 11, 2005, claimant sustained a work-related injury to his right knee as a result of kneeling at work while he was working on an air conditioning evaporator in a Yukon automobile.  Claimant and the employer stipulated there was a loss of the use to the right knee/leg in the amount of 18 percent to the right lower extremity. Prior to that agreement claimant underwent two surgical procedures for a medical meniscus tear.  He returned to work in a light duty capacity on December 30, 2005.  He was paid temporary partial disability benefits.
Claimant was prescribed an unloader brace and a heel wedge to wear when working.  Thomas Dulaney, M.D., the authorized treating surgeon, opined claimant reached maximum medical improvement on December 20, 2006.  On that same date Dr. Dulaney rated claimant as having the 18 percent permanent partial impairment rating.
A permanent loss of the use of the leg is governed by Iowa Code section 85.34(2)(o).  The provision provides:

o.  The loss of two-thirds of that part of a leg between the hip joint and the knee joint shall equal the loss of a leg, and the compensation therefor shall be weekly compensation during two hundred twenty weeks.
An 18 percent permanent impairment rating to the leg equated to 39.60 weeks in benefits.  (220 weeks x .18 = 39.60 weeks)  Defendants, Walsh Chevrolet and Farm Bureau, paid 40 weeks of permanent partial disability benefits at the rate of $301.98 per week.  The rate was greater than the rate the parties stipulated to be the proper rate at $287.87.  As noted by the presiding deputy commissioner, defendants overpaid permanency benefits to claimant.
Claimant remained employed at Walsh Chevrolet after his initial work injury.  He continued in the role of an automobile technician.
Claimant testified he began to experience pain in his left knee during September 2006.  According to claimant’s testimony, he was assigned to remove a transmission from a Chrysler minivan.  (Tr., pp. 38-39)  Claimant testified that maybe two-thirds of the time he worked on a car was setting the car on the hoist which required kneeling down and setting the lift points on the hoist on the car and then getting back up off of his knee.  (Tr., p. 39)  He explained the process required him to do the following:

So you have to kind of wrestle with it, and you’ve got to kind of squat down underneath, you know, to get hold of it, because you’ve got to unhook the wiring harnesses, disconnect the drive shafts, get the torque converter unhooked from the fly wheel, and then it’s kind of a free hunk of iron up there that you have to wrestle and lower the jack down, but you’ve got to kind of squat down and kind of bend underneath there, and then I was always favoring this knee, you know.

(Tr., p. 40)  

 
Claimant clarified the injury and it’s onset by testifying as to the onset of pain:

I would say it would be accurate, because a sudden input of pain is probably similar to the left knee, because when I talked to Nancy Thompson when this other knee was, I had to come up with a specific point in time as one minute the knee was fine, the next minute it hurts, and that’s the same situation with the left knee, I was kneeling down and up and kneeling down and up to remove the evaporator.  There was not one time that I got up and said, oh, my knee hurts terrible now.  It’s a continuing ongoing use of that knee at the first knee injury, similar to the left knee as you’re working and bending, and then you reach to go get some different tools, come back and get in that position again, lift.  It’s kind of a progressive type situation, just like the left knee was when the job takes you, you know, several hours, or like the left knee injury, several days.  

(Tr., p. 94)  
Claimant continued his testimony that he got the heavy transmission out of the van and then his left knee “hurt so bad” that he told his supervisor, Wes, that he was going to take Friday off because he couldn’t walk on the left knee.  

On the following Monday claimant got the transmission back in the van and took it for a test drive to make sure the transmission was working properly.  Claimant testified he telephoned Nancy Thompson and reported, “My left knee is killing me … I’m making it do all the work that the right one can’t do, you know, favoring the right one …”  Claimant testified that he was unsure if he informed Nancy that he had been working on a transmission in addition to explaining his belief that his left knee hurt due to overcompensating from his right knee pain.  (Tr., pp. 48, 68)  Claimant did not specifically know when his left knee pain started but while working on the transmission is “more or less” when it started that week before and he didn’t know if the pain was due to extended hours or the work on the transmission.  (Tr., p. 69)  Claimant testified that he couldn’t pinpoint an exact cause by stating:

Because the way she [the nurse case manager] explained it to me, they want a specific point in time that - - one minute it’s perfect, and the next minute it hurts, and I says, no, I could not do that, but I says by the time it came on from the result of that transmission job, which requires probably 3, 3 ½ hours on the removal and the same for installation.

(Tr., pp. 70-71)  
At the end of the call Nancy informed claimant that he would need to fill out another workers’ compensation claim for the left knee.  Claimant thereafter met with Mark Thompson, the business manager for Walsh Chevrolet, and claimant filled out all of the paperwork for the left knee and thoken went back to work.  

After completing paperwork on the finished van on Monday, claimant was informed by his supervisor that the owner, Chuck Walsh, wanted to speak with him.  Claimant met with Mr. Walsh.  The owner of the dealership informed claimant he was laid off effective that day due to lack of work; that he would receive seven days of accrued vacation pay; and claimant was advised to apply for unemployment insurance benefits.  Claimant testified that there was always something on his work agenda to complete.  (Tr., pp. 46, 54)  Claimant did apply for and received his unemployment insurance benefits.  He was later denied his accrued vacation pay.

The nurse case manager, Cheryl Larsen, arranged an appointment for claimant with Dean K. Wampler, M.D., an occupational physician who practices in Omaha, Nebraska.  Dr. Wampler examined claimant for left knee problems on October 19, 2006 – with the doctor noting the purpose of his evaluation was to “evaluate a left knee complaint and identify if it might be related to previous work injury in July of 2005”.  The doctor then authored a report of the same date.  Dr. Wampler noted the following in the report:

New Injury Report
In the first or second week of September, Mr. Heiman experienced sudden onset of left knee pain.  He had just finished removing a transmission from a car.  He doesn’t know if he turned wrong, or what might have happened, but he just suddenly started experiencing left knee pain that got progressively worse within a day or two.  He continues to have the same pain that is continuous and unresolved.
(Ex. 6, p. 34)

Dr. Wampler diagnosed claimant with “Osteophytic loose body in the knee causing pain and limited motion with mechanical symptoms.”  Dr. Wampler opined there was a broken bone spur in claimant’s left knee.  (Ex. 6, p. 35)  Dr. Wampler opined claimant’s left knee condition was not the direct or indirect result of claimant’s right knee injury in July 2005.  (Ex. 6, p. 35)  Specifically, Dr. Wampler opined:

Work Relatedness
Mr. Heiman’s current left knee complaints cannot be causally connected to his previous right knee injury and surgery.  People who experience increasing contralateral joint pain from some other injury typically experience their worst symptoms when their gait is altered the most significantly when the injured joint is also at its worst.  This typically occurs just before or just after surgery; or sometimes right after the initial event.  Mr. Heiman’s late appearance of left knee pain suggests an unrelated process.  The X-rays today strongly suggest an osteophytic loose body that is a culmination of his underlying degenerative joint disease.  For these reasons it is my opinion with reasonable degree of medical certainty that Mr. Heiman’s left knee pain cannot be connected either as direct or indirect result of his right knee injury from July of 2005.
(Ex. 6, p. 35)
 
Following receipt of Dr. Wampler’s report, claimant was not offered treatment for his left knee, despite Dr. Wampler’s report of the nature of claimant’s clearly work-related onset of left knee pain.  There was no clarification requested by Nurse Larsen whether the work-duties required of claimant at Walsh Chevrolet, as noted in Dr. Wampler’s report she had requested, resulted in claimant’s current left knee pain.  Nurse Larsen’s report of October 20, 2006 notes that she met with claimant before his meeting with the doctor as well as after and that she also conferenced with Dr. Wampler after the evaluation.  (See also, Tr., pp. 90-91)  Despite claimant’s reporting to the doctor that he onset of pain after he had “just finished removing a transmission from a car” the nurse reported claimant identified “no specific incident or trauma that occurred to the left knee.”  (Ex. 10, pp. 68-69; Tr., p. 105)  The nurse reported her “cost saving” for her involvement to be over $28,000.00 – with a $25,000.00 “savings” as Dr. Wampler found the left knee was non-work related and another $13,000.00 “savings” as claimant had not retained an attorney to contest his work-related knee injury.  (Ex. 10, p. 73)  

Without treatment claimant noted that his knee would continue to flare up and go back down depending upon what he was doing.  He would learn to be careful with his activities and what he would do.  He eventually returned for an evaluation with Thomas Dulaney, M.D., on his own due to ongoing complaints – he had previously been evaluated by this doctor for his right knee injury.  After a physical examination claimant was told that he had a problem requiring treatment, but claimant said that he was unable to afford the treatment, especially since the termination of his employment resulted in a loss of health insurance, pay, and other items.  (Tr., p. 50)  

 Dr. Dulaney reported the following from his evaluation of claimant on April 11, 2007:
He says he had no specific injury, but he feels that leaning on his left knee while his right knee has been so sore has caused significant pain in his left knee.  He says he mentioned it to his employer, and he feels he was laid off from his job due to his complaints of left knee pain.  He says he has had no specific injury to his left knee and cannot remember any pain prior to September.  He has used ice and anti-inflammatories and says sometimes the knee feels quite good but other times can be very disabling.  He has no other complaints.
(Ex. 3, p. 21)

The surgeon noted at the end of his clinical notes for April 11, 2007:
PLAN:  I discussed with Dan his left knee does not appear to have meniscal pathology.  Dan really wants to know if this is work related.  I discussed with him that there is really no way that I can definitively say whether this is due to his work or not.  I feel that if he would like to have it treated I would be more than happy to try to help his knee feel better.  I would prefer to do an MRI prior to any type of arthroscopy.  Dan is going to think this over.  If he would like to proceed with an MRI, he will simply call.
(Ex. 3, p. 21)

 
Ten months later, claimant, with a referral by his legal counsel, met with Mary A. Shook, M.D., MPH, an occupational physician.  The appointment occurred on February 7, 2008.  Subsequent to the examination, Dr. Shook wrote a report that is dated February 20, 2008.  In the report, Dr. Shook discussed claimant’s left knee condition.  As to the history of injury Dr. Shook reported:

He states that he was working on a transmission job on a van starting a Monday in September, 2006.  (He is uncertain as to the exact date at the time of this exam.)  The job involved holding the transmission chest height or above while crouching and twisting, be careful not to cause the transmission any damage.  After doing this job, he reports the pain in the left knee was so great that he took off work the following Thursday due to pain.  Friday he finished the job, asked to report the knee pain, after which the boss asked to see him and he was laid off, being told the reason was that business was slow.  A work related injury report which was filed regarding the incident is dated September 18, 2006.  Furthermore, Mr. Heiman also reports he attempted to contact the insurance adjuster Nancy Thompson about his left knee, without response.  He went to his own doctor Dr. Dulaney, on 4/11/07.  Dr. Dulaney diagnosed a medial meniscus tear of the left knee at that time.  An MRI was recommended prior to surgical correction, but not done at that time.  Finally Sheryl Larson [sic], the case manager for the right knee injury, brought Mr. Heiman for an independent medical evaluation of his left knee on October 19, 2007.  Dr. Wampler’s report is quoted extensively in the Review of Medical Records above.  It does refer to sudden onset of left knee pain in the first or second week of September associated with removing a transmission from a car.  This would suggest a new left knee injury to me.  Please not an IME visit does not include treatment.  So aside from being laid off, and pursuing less strenuous types of work, no treatment has occurred to date for Mr. Heiman’s left knee condition.  Also, a complete diagnostic work up was not done, since there is no evidence of an MRI of the left knee since the time of the September, 2006 injury.  

(Ex. 7, p. 46)

Dr. Shook agreed Dr. Wampler “answered the question whether or not the left knee condition is related to the right knee July, 2005 injury.”  Of course, Dr. Wampler did not find the left knee condition was related to the right knee condition.  Dr. Shook astutely noted that “Regarding Dr. Wampler’s 10/19/07 IME, I believe there was a significant omission of a separate question: ‘ Did Mr. Heiman sustain a work-related injury to his left knee in September, 2006?’”  (Ex. 7, p. 48)  Dr. Shook also believed that Dr. Wampler significantly omitted diagnostic testing that should have been completed prior to the IME report.  

Following her thorough review and considering the broader questions that this case poses, the specialist opined:

CAUSALITY:  Given the above findings, in my opinion, the left knee pain with a reasonable degree of medical certainty is related to an injury sustained while working on a transmission in September, 2006.
(Ex. 7, p. 48)

 
Dr. Dulaney ultimately had occasion to speak to counsel for claimant on March 11, 2009.  The conversation took place just 19 days prior to the date of the arbitration hearing – clearly outside of the discovery deadlines of the case as set forth by agency rules and the hearing assignment order in this matter.  In his letter to claimant’s counsel, Dr. Dulaney wrote:

       I am writing in regard to Dan Heiman in our conversation on March 11, 2009.  After reviewing Dr. Shook’s IME and Dan’s worker’s [sic] compensation first report of injury report dated September 18, 2006, I believe I can say within a reasonable degree of medical certainty that Dan’s left knee pain is causatively related to his work activities.  If you have any further questions, please feel free to contact me.

(Cl. Ex. 1)  Following hearing a deposition was taken of Dr. Dulaney, at the allowance of the presiding deputy commissioner, to cure any prejudice that arose from claimant’s late submission of the causation opinion from Dr. Dulaney.  Dr. Dulaney testified that he found claimant to be entirely truthful and did not believe that he was leaving anything out of his history.  (Ex. 107, deposition page 10)  Dr. Dulaney recalled that claimant was generally under the belief that there was not a specific incident but that he was leaning on the left leg and protecting his right knee and claimant felt that is what caused his left knee to hurt.  (Ex. 107, depo. p. 9) Dr. Dulaney explained that on the history first provided it was difficult for him to opine that this was “absolutely caused by” claimant’s work.  (Ex. 107, depo. p. 14)  Dr. Dulaney testified that he does think it is reasonable to consider claimant’s left knee injury to be a work-related injury.  (Ex. 107, depo. p. 20). 

CONCLUSIONS OF LAW


 
The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

 
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995);  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).
Claimant asserts on appeal that the presiding deputy commissioner erred in failing to find that the preponderance of the evidence supports his assertion that he injured his left knee on or about September 12, 2006 while working for defendant-employer.  The presiding deputy commissioner made a finding that claimant had concocted the story of working on a transmission only after Dr. Wampler had opined that claimant’s prior right knee injury had not caused his subsequent left knee injury.  For that reason the presiding deputy found claimant not to be credible and discounted the subsequent medical evidence from Drs. Shook and Dulaney.  

Upon de novo review of the evidence of this case I completely reject the credibility determination made by the deputy commissioner.  I do not share the deputy’s belief or understanding that the transmission story was “concocted”.  Rather, it appears as though the deputy bought into the specious acts of the nurse case manager who required claimant to state the exact moment and mechanism of when his injury occurred.  By shrewdly constructing her causation-request to Dr. Wampler and thereafter ignoring claimant’s statements to Dr. Wampler of his work on the transmission, the nurse manager was able to get an opinion on which claimant’s left knee injury and further medical care could be denied.  The arbitration decision placed a burden on claimant, a non-medical lay person who worked over three decades as an automobile mechanic, to have some specialized medical understanding of exactly the moment his knee became injured.  Such a burden should not be placed on this claimant.  His testimony is quite clear that he knew he injured his left knee while doing various activities getting up and down and manipulating a transmission while at work.  It is not at all improper for claimant to have initially believed – or perhaps still believe – that his injury resulted from using his left knee more after his right knee injury.  Claimant’s testimony as to his uncertainty is clear and his testimony is credible.

Dr. Wampler’s opinion in this matter is not particularly relevant as the nurse case manager asked him a question that does little to add value to this case.  Dr. Wampler’s opinion is relevant, however, to show that even at this first chance to seek care for his left knee claimant described his uncertainty about the way the injury occurred, but he noted the activity of working on the transmission.  The medical opinions of Dr. Dulaney and Dr. Shook fully support claimant’s assertion that his work for defendant-employer resulted in his left knee injury.  Boiling down to semantics over whether the onset of left knee pain was sudden is hard to quantify.  What is quite apparent, and is not greatly disputed, is that the left knee pain occurred while performing employment duties for Walsh Chevrolet.  The medical evidence is fully supportive of the assertion made by claimant that his work for defendant-employer in September 2006 resulted in the development of his left knee condition.

It is therefore concluded that claimant has proven by a preponderance of the evidence that his left knee condition arose out of and in the course of his employment with defendant Walsh Chevrolet on September 12, 2006.  The medical evidence establishes that claimant has not yet reached maximum medical improvement as he has been denied care.  Claimant is awarded further medical care with Dr. Dulaney for diagnosis and reasonable medical treatment pursuant to Iowa Code section 85.27.  

Claimant seeks temporary disability benefits for all intermittent periods since his termination from Walsh Chevrolet during which he has been unable to return to work.  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

Claimant has not returned to work due to Walsh Chevrolet’s decision that it did not have work for claimant after three decades of employment.  He has also not returned due to his left knee condition.  Claimant clearly has not been medically capable of a return to substantially similar employment.  Claimant is not yet at maximum medical improvement.  Claimant has returned to some partial employment for brief period.  Claimant has proven entitlement to temporary disability benefits for those periods of time that he has not been provided secondary employment.  Benefits shall be paid at the stipulated weekly compensation rate of $287.87 for those weeks claimant has not worked and is entitled to healing period or temporary partial disability benefits.

All other matters are, at this time, moot including a potential claim against the Second Injury Fund of Iowa.

IT IS THEREFORE ORDERED that the arbitration decision is REVERSED and the following is ordered:
Claimant has proven an injury to his left knee that arose out of and in the course of his employment on September 12, 2006.

Defendants Walsh Chevrolet and Farm Bureau Insurance shall provide claimant with diagnostic and medical treatment with Dr. Dulaney pursuant to Iowa Code section 85.27.

Defendants Walsh Chevrolet and Farm Bureau Insurance shall provide claimant with temporary disability benefits as set forth above.


Defendants shall pay accrued weekly benefits in a lump sum.


Defendants shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.

 Defendants Walsh Chevrolet and Farm Bureau Insurance shall pay the costs of the appeal, including the preparation of the hearing transcript.
Defendants shall file reports with this agency on the payment of this award pursuant to administrative rule 876 IAC 3.1.
Signed and filed this 29th day of April, 2011.

           ________________________






       CHRISTOPHER J. GODFREY
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