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before the iowa WORKERS’ compensation commissioner

______________________________________________________________________



  :

MARVLYN PETERSEN,
  :



  : 

    File No. 5023575

Claimant,
  :



  : 

        A P P E A L
vs.

  :



  :                        D E C I S I O N
SECOND INJURY FUND OF IOWA,
  :



  :                           


Defendant.
  :             Head Note Nos.: 1803, 3202
______________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

On appeal, the Fund argues that claimant's loss of use to her right arm was part and parcel of her June 19, 1997 cervical condition and, therefore, she cannot claim a scheduled member loss of use related to right cubital tunnel syndrome.  The Fund relies on the district court’s August 15, 2007 decision on judicial review that the settlement of June 2001 precluded claimant bringing a separate claim related to the right cubital tunnel condition with an asserted April 27, 2001 date of injury to support its argument.  

The Fund’s reading of the district court decision is overbroad.  At best, the holding as to the reach of the June 2001 settlement only precluded claimant’s bringing a separate claim of work related cubital tunnel before the workers’ compensation commissioner.  The court did not decide that the right arm symptoms, for which claimant underwent a right cubital tunnel surgery resulted from the 1997 cervical disc herniation.

 The record medical evidence in this claim for Second Injury Fund benefits supports a finding that claimant had cubital tunnel syndrome and that she continues to have residual problems in her right arm that substantially resulted from her ulnar nerve dysfunction.  These residuals are a permanent loss of use to the right arm.  They are a first loss to a qualifying scheduled member for purposes of establishing Second Injury Fund liability.  A first qualifying loss need not be established as work related. 

Claimant and the Fund shall share equally the costs of the appeal, including the preparation of the hearing transcript. Each party shall otherwise pay its own costs.

Signed and filed this 9th day of September, 2010.
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      HELENJEAN M. WALLESER
                      
     
            DEPUTY WORKERS’ 
                      
    
COMPENSATION COMMISSIONER
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