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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

MARLA SPANGLER,
  :



  :


Claimant,
  :



  :

vs.

  :



  :             File Nos.  5022608, 5022609

THE MILLARD GROUP,
  :



  :                          A P P E A L


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

LIBERTY MUTUAL,
  :



  :                 Head Note No.: 1802


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

Defendants appeal from an arbitration decision filed October 5, 2009 in which the presiding deputy commissioner confirmed that claimant had sustained a stipulated work injury and thereafter found that she was entitled to alternate medical care and a running award of healing period benefits until such time as she reaches maximum medical improvement or is capable of returning to substantially similar employment.  Defendants assert on appeal that the presiding deputy erred in finding claimant to be a credible witness and that claimant was improperly awarded alternate medical care and healing period benefits.  Claimant asserts that the findings of the presiding deputy should be affirmed.  The arguments of the parties have been considered and the record of the case has been reviewed de novo.

Defendants’ base their assertion that claimant was not a credible witness primarily on evidence that she had not informed two subsequent employers that she had permanent shoulder restrictions and that she did not voice pain complaints during her subsequent employment.  Defendants’ assertions are not convincing.  Claimant’s subsequent employment positions were of short duration and were attempts to seek suitable employment following her involuntary termination from defendant-employer following her injury.  Claimant’s actions were not unexpected or unreasonable for an individual needing employment during a period of time in which she was being denied reasonable medical care following an injury.  The credibility determination made by the presiding deputy commissioner is well-reasoned and is affirmed. 

Defendants also assert the presiding deputy erred in finding the medical opinions of Thomas J. Hughes, M.D., to be entitled to greater weight than the medical opinions of Jon R. Yankey, M.D., and David S. Field, M.D.  Defendants state that the deputy commissioner provided “no explanation as to why he accepted Dr. Hughes’ opinion over those of Dr. Yankey and Dr. Field, other that ‘Dr. Hughes’ view of causation is persuasive and hereby accepted.’”  In this matter Dr. Hughes’ view of causation is of limited value as the parties have stipulated that claimant sustained an injury arising out of and in the course of employment, and that the injury caused temporary disability.  Dr. Hughes’ medical opinion as to the ongoing nature of claimant’s healing period and need for further treatment is far more persuasive than the opinions of Dr. Yankey and Dr. Field.  Dr. Hughes’ opinions are consistent with claimant’s onset of pain complaints in her right upper extremity and the necessity of diagnostic evaluation and probable treatment for her ongoing symptoms of loss of use of her upper extremity and her complaints of pain.  The opinions of Dr. Yankey and Dr. Field are less persuasive as they attempt to attribute claimant’s ongoing problems and need for permanent work restrictions and treatment to her pre-existing conditions.  Defendants have presented no evidence that claimant had sustained pre-existing conditions affecting her right upper extremity or that she was working with restrictions prior to her stipulated injury with defendant-employer.  As such, the presiding deputy did not err in providing greater weight to the medical opinions of Dr. Hughes.  The deputy’s awards of alternate medical care and running-award of healing period benefits are accordingly affirmed.

Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision filed on October 5, 2009 that relate to issues properly raised on intra-agency appeal with the additional comments set forth above.
IT IS THEREFORE ORDERED that the arbitration decision is AFFIRMED.

Defendants shall pay the costs of the appeal, including the preparation of the hearing transcript.

Signed and filed this 24th day of November, 2010.

           ________________________






       CHRISTOPHER J. GODFREY
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