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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

THOMAS DUNLAP,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No. 5026306

ACTION WAREHOUSE,
  :



  :                          A P P E A L


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

COMMERCE & INDUSTRY,
  :



  :                


Insurance Carrier,
  : Head Note Nos.: 1108.50, 1801.1, 1802, 

Defendants.
  : 


2501, 2907, 3001, 4000


______________________________________________________________________

This is an appeal by claimant, Thomas Dunlap, and a cross-appeal by defendants, Action Warehouse and Commerce & Industry Insurance Company, from an arbitration decision filed May 29, 2009.  The arbitration decision awarded claimant temporary partial disability benefits, specific healing period benefits, a running award of healing period benefits, and ordered defendants to pay for past and future medical expenses necessitated by the work injury as well as specific costs.  

Claimant asserts on appeal that the presiding deputy commissioner erred in not imposing additional sanctions against defendants for using Dr. Prevo as an expert and thereafter partaking in efforts to limit discovery of information regarding his professional licensing; erred in failing to find Dr. Prevo in contempt of court for failing to comply with agency subpoenas; and erred in failing to award penalty benefits for various reasons.  

Defendants assert on cross-appeal that the presiding deputy commissioner erred in finding that claimant was a credible witness; erred in finding that claimant’s back complaints are causally related to the July 2007 incident; erred in finding defendants must provide ongoing medical treatment and pay various medical bills; erred in ordering defendants to pay temporary disability benefits; and erred in finding claimant’s weekly compensation rate is $360.49. 
PROCEDURAL BACKGROUND

Claimant filed an original notice and petition for arbitration and medical benefits on June 9, 2008.  Defendants  filed an answer on June 25, 2008.  A hearing assignment order was filed on October 22, 2008 setting forth the date of the hearing and discovery deadlines.   

Claimant filed a motion to compel discovery on February 26, 2009, alleging that discovery responses had not been provided by defendants.  Defendants filed a response to the motion to compel on March 1, 2009 making a professional statement that discovery responses had been sent and claimant's motion to compel was moot.  Claimant filed a follow-up to the response to motion to compel on March 9, 2009 asserting that defendants’ responses were deficient and nonresponsive.  On March 12, 2009, defendants filed a supplemental response to claimant's motion to compel indicating that they had fully complied.  On March 12, 2009, defendants were ordered to fully answer the discovery request within 10 days or sanctions would be imposed.

Claimant thereafter filed a motion on March 17, 2009, for a protective order and to exclude expert evidence from Dr. Prevo.  Defendants filed a response on March 19, 2009.  On March 26, 2009, a deputy commissioner entered a ruling on motion for protective order and to exclude expert evidence finding the protective order issue was moot and that admissibility of evidence could not be ruled on prior to hearing.

On April 15, 2009, claimant served a subpoena duces tecum on Dr. Prevo.  Dr. Prevo appeared for his deposition and did not move to quash the subpoenas.  Dr. Prevo did not comply with the subpoena in full, nor did he answer questions about his licensure.  The doctor’s refusal to answer was pursuant to advice from counsel.

The arbitration hearing was held on May 5, 2009 and the decision of the presiding deputy commissioner was filed on May 29, 2009.  Claimant filed a motion for rehearing on June 17, 2009 which was denied on June 22, 2009.  In the rehearing request, claimant argued the deputy should have assessed penalties against defendants and found defendants in contempt for presenting Dr. Prevo as an expert and ignoring the subpoenas.  The deputy found that the agency lacked contempt power and denied the rehearing application.
FINDINGS OF FACT

The presiding deputy commissioner made accurate and complete findings of fact.  Those findings of fact are adopted and incorporated as if fully set forth herein.
CONCLUSIONS OF LAW

The first issue for consideration on appeal is whether the presiding deputy commissioner erred by not imposing additional sanctions against defendants for their conduct involving the use of Dr. Prevo as an expert witness.  Claimant argues that the defendants’ attorney(s) were complicit in the “contemptuous conduct” of their witness, Dr. Prevo.  Claimant is particularly offended by Dr. Prevo’s refusal to provide documents and answer questions pertaining to the investigation of his license by the Iowa Board of Medicine.  The investigation involves the alleged improper use of prescription medications and the use of frozen urine to avoid detection.  The deputy did apply sanctions against defendants by limiting Dr. Prevo’s testimony and by assessing the costs of the deposition of Dr. Prevo to defendants.

Claimant asserts that these sanctions are insufficient and requests that defendants be held responsible for all the hours claimant’s attorney spent investigating, subpoenaing, preparing to depose, deposing, arguing at hearing, and briefing issues relating to Dr. Prevo.  Further, claimant asserts that a penalty of 50 percent be assessed for preventing discovery of Dr. Prevo’s competency as an expert and a 50 percent  penalty should be assessed for designating Dr. Prevo in the first place.

The deputy noted that complications arise in cases and simply because there is a complex issue which requires more research or preparation it does not shift the responsibility for attorney’s fees.   The deputy also pointed out that the deposition of the expert would likely to have been taken regardless of the status of the doctor’s license.  Dr. Prevo did answer all questions posed to him at his deposition concerning his education, his practice, his board certifications, licenses, work history, nature of his clinical practice, source of patient referrals, and the number of independent examinations he performs.  The only questions he did not answer were those pertaining to the pending complaint with the Iowa Board of Medical Examiners.  He refused to answer on advice of his legal counsel.   At hearing, claimant withdrew the deposition objections to Dr. Prevo’s testimony, arguing instead that he should be entitled to sanctions.  

Claimant argues that to do nothing would encourage future parties to disregard subpoenas.  The issue is whether a party should be sanctioned with attorney’s fees, penalty benefits, and a contempt finding for failing to use the procedural device of a motion to quash prior to refusing to fully follow the terms of a subpoena.  Claimant offers no legal precedent for such agency actions and a search produces no such precedent.  While defendants could have and likely should have employed a motion to quash the subpoenas there was also no corollary follow up action by claimant attempting to enforce the subpoenas.  Admittedly the subpoenas were served only a few weeks before hearing, but claimant was made aware of Dr. Prevo’s involvement in the case on March 5, 2009, nearly two months before hearing.

The imposition of discovery sanctions is discretionary.  When discovery sanctions are imposed by a district court, they will not be disturbed on appeal absent an abuse of discretion.  Suckow v. Boone State Bank & Trust Co., 314 N.W.2d 421, 425 (Iowa 1982)  Discovery sanctions in an agency proceeding are permitted when evidence is offered at hearing that was not disclosed in a timely fashion.  876 IAC 4.19(3)(e)  Sanctions can also be assessed for failure to comply with an order of a deputy commissioner or the commissioner.  876 IAC 4.36 

The deputy did assess sanctions and the sufficiency of those sanctions is at issue on appeal.  The deputy articulated his reasons for assessing the sanction of costs and limitation on the weight of Dr. Prevo’s testimony.  Penalty benefits are not proper as a discovery sanction as requested by claimant.  It is concluded that the deputy commissioner’s imposition of sanctions were not an abuse of discretion and the sufficiency of the sanctions is affirmed upon de novo review.

The next issue for consideration on appeal is whether the presiding deputy commissioner erred in finding that the Iowa Division of Workers’ Compensation lacks contempt power.
Claimant argues that this agency should hold defendants and their witness in contempt for proffering Dr. Prevo as an expert and thereafter ignoring the subpoenas relating to Dr. Prevo in this matter.  The deputy denied the contempt request on the basis that the agency does not have contempt power.  Even if the agency has contempt power, holding defendants in contempt for relying on and presenting as evidence the opinions of a doctor who was still licensed (albeit under investigation) would not be the appropriate use of the contempt power.  Further, it would not be appropriate to hold Dr. Prevo in contempt for asserting a statutory privilege afforded to him during the course of the investigation against him.  Therefore, it is concluded that the deputy’s refusal to find defendants or Dr. Prevo in contempt is affirmed.

The next issue for consideration on appeal is whether penalties should be assessed pursuant to Iowa Code section 86.13 for defendants’ refusal to pay healing period benefits from September 19, 2007 through May 5, 2009.  Claimant does not assert that the deputy used the incorrect law in deciding whether penalty benefits were appropriate, but rather challenges the application of the facts to the law.

Iowa Code section 86.13 allows the imposition of penalty benefits if weekly compensation benefits are not fully paid when due.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996)   Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Meats, Inc., 528 N.W.2d 109 (Iowa 1995)  

It also is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer's liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v. Robinson, 507 N.W.2d 411 (Iowa 1993)   An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001) 

The deputy accurately stated that penalty benefits can only be awarded for an unreasonable failure to pay weekly benefits.  Up until February of 2009, defendants had the medical opinion of Dr. Boyett who released Claimant to full duty without work restrictions and the opinion of Dr. Neff who found Claimant’s problems to be not work related.  In February 2009, claimant provided defendants with a more recent opinion of Dr. Neff which found claimant’s back problems to be causally connected to the work injury.  Claimant asserts that once defendants received Dr. Neff’s subsequent opinion, which connected the back pain to his work injury, defendants should have commenced weekly benefits.

The deputy found that defendants did not act unreasonably in relying upon Dr. Boyett and Dr. Neff up to February 2009, a point claimant seems to concede on appeal.  It was not unreasonable for defendants to schedule an IME with Dr. Prevo or seek clarification from Dr. Neff after February 2009.  Claimant asserts that all of the other medical evidence supported the conclusion that claimant’s back problems were causally connected to the work injury.  However, it must be noted that Dr. Kuhnlein’s report was not served by claimant until April 23, 2009 and Dr. Thompson's report was not served by claimant until April 28, 2009.
Upon de novo review it is concluded that the presiding deputy commissioner did not err in failing to assess a penalty against defendants.
The first issue for consideration on cross-appeal is whether the presiding deputy erred in finding claimant to be a credible witness.  
The deputy was in the best position to assess the demeanor of claimant and thus to judge his credibility.  The deputy found claimant to be credible despite the inconsistencies pointed out by defendants in their appeal brief.  Also, defendants focus on claimant’s past legal troubles, although claimant’s legal troubles are less disconcerting than the similar troubles of their own witness to a large extent and defendants argue Dr. Prevo is a credible witness.  It must be noted that none of the legal problems of claimant involved a crime of dishonesty or theft.  Furthermore, claimant’s accusations of mistreatment by defendants and medical providers do not imply a lack of credibility even if claimant was attempting to “shift the blame” as defendants characterize it.  Claimant has not been provided with prompt and reasonable care to address his significant pain complaints and the basis of his termination from employment is questionable.  It is concluded that the deputy did not err in finding claimant to be a credible witness.

The next issue considered on cross-appeal is whether claimant’s back and left upper extremity complaints are casually related to his work injury.  The medical causation issue rests primarily with expert testimony, but can be buttressed with supportive lay testimony.  The deputy examined the expert opinions contained within the record of the case and gave greater weight to the opinions of Dr. Neff, Dr. Thomson, Dr. Kuhnlein, and Dr. Boyett than that of Dr. Prevo.  Dr. Prevo was the only expert who opined that the injuries to claimant’s back and left upper extremities were not work related.  Dr. Boyett opined that there was no impairment from claimant’s work injuries, but as the deputy noted, Dr. Boyett did treat claimant’s injuries as if they were work related, even from the beginning.  Dr. Neff, Dr. Thomson, and Dr. Kuhnlein concluded that the back and left upper extremity injuries were work related.   There was no credible expert testimony that rebutted the opinions of Dr. Neff, Dr. Thomson, and Dr. Kuhnlein.  It is concluded that the deputy did not err in relating claimant’s back and left upper extremity complaints to his work injury. 
The next issue considered on cross-appeal is whether defendants are responsible for ongoing medical treatment and for past medical bills.  Dr. Thompson and Dr. Kuhnlein have both opined that claimant would benefit from surgery and other medical treatment.  There is no credible expert testimony rebutting these opinions and no reason to disregard the opinions of Dr. Thompson or Dr. Kuhnlein.  It is concluded that because causation was resolved in claimant’s favor, the deputy’s finding that defendants shall pay for ongoing medical treatment and past medical bills is affirmed.   

The next issue considered on cross-appeal is whether the deputy erred in ordering temporary disability benefits.  The deputy found that claimant’s condition satisfied Section 85.34(1).  Defendants urge on appeal that this finding be overturned on the basis that claimant was released to full duty without restrictions and because claimant missed no work between the date of the incident of July 18, 2007, and the date of the full duty release on September 11, 2007.  The weight of the evidence, however, shows claimant should not have been released for full duty work without restrictions on September 11, 2007.  It is concluded that the deputy did not err in awarding the temporary disability benefits set forth in the arbitration decision.  

The final issue considered on cross-appeal is whether the deputy erred in calculating claimant’s weekly rate of compensation.  Defendants argue that the deputy erred in not relying on the payroll records provided by the employer.  A calculation of the weekly rate based on the payroll records would result in a rate of $318.52.  The deputy found the employer’s payroll records were spotty and inaccurate when compared to claimant’s actual paychecks.  Defendants’ answer to an interrogatory noted that the claimant’s normal work week was 37 to 38 hours per week.  It is concluded that the preponderance of the evidence supports a rate of $360.49 and therefore the deputy’s finding is affirmed.

IT IS THEREFORE ORDERED that the arbitration decision of May 29, 2009 is AFFIRMED with the comments set forth above.

T IS FURTHER ORDERED that defendants shall pay the costs of the appeal and cross-appeal, including the cost for preparation of the hearing transcript.
Signed and filed this 28th day of June, 2010.

           ________________________






       CHRISTOPHER J. GODFREY
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