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  :



  : 
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  :




  : 
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vs.

  :
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  :
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  :

and
 
  :


             
  :    

LIBERTY MUTUAL, 
  :              



  :


Insurance Carrier,
  :


Defendants.
  :
          Head Note No.: 1803
______________________________________________________________________

Upon written delegation of authority by the workers’ compensation commissioner pursuant to Iowa Code section 86.3, I render this decision as a final agency decision on behalf of the Iowa workers’ compensation commissioner.  

Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision of March 23, 2009, and the denial of rehearing on April 14, 2009 filed in this matter that relate to issues properly raised on intra-agency appeal and cross-appeal with the following exceptions and additional analysis:

I agree with the finding of a 30 percent loss of earning capacity as a result of the September 22, 2005 shoulder injury.  After reviewing this record, the first thing that struck me was claimant’s lack of credibility which became apparent to me from a comparison of his testimony in the last two arbitration hearings of this agency.  At the hearing for his prior back injury claim in June 2004, claimant testified that although he returned to the same job, he was actually assigned to lighter janitorial work at HACAP at corporate headquarters and that although he had no formal work activity restrictions, he would have difficulty with a variety of jobs he had performed in the past because of the standing, crawling, twisting and substantial lifting these jobs require.  Based on a finding that his testimony is credible, the back injury was found to have caused a 45 percent loss of earning capacity and benefits were awarded accordingly.  (Exhibit E, pages 2 & 5)  This became final.

At the hearing on this shoulder injury claim, claimant’s testimony was markedly different.  He testified that he returned to his regular job at HACAP after the back injury and did not impose any activity restrictions on his own.  (Transcript page 27)  When asked about his prior testimony, he stated that janitorial work at headquarters was always part of his job.  (Tr. p. 40).  He added later that he was still required to do the same work when he returned after the back injury and he was able to do it.  (Tr. p. 44)  He then when on to testify that he could not return to any of his past work, not because of the back injury, but because of his new shoulder injury.  (Tr. pp 12-25)

Given this conflicting testimony, I cannot rely upon claimant’s testimony alone in assessing his industrial disability.  

Although defendants’ vocational expert, Steve Mootz, M. C., did not actually find a job for claimant, at least he made an effort to contact a few employers as to whether claimant’s disability would prevent employment.  These employers indicated that the work was suitable.  This was not done by Bill Asenjo, PhD, claimant’s expert.  Also, claimant’s expert appears to base a lot of his views on studies showing what has happened in the labor market generally over the past few years.  Workers’ compensation awards are not based on what happens generally in the labor market, but what specifically has happened to claimant in his labor market in the area of his residence.  Finally, although a job search is not necessary to make a finding that the clamant is odd lot or totally disabled, the claimant must make a prima facie case that he is permanently and totally disabled as a result of this injury and he has not.  I also agree with the presiding deputy that the primary reason for his current limited employment is that he has not made a serious attempt to find suitable full-time work.  He did not apply after his termination in September 2006 until the spring and summer of 2008 and then he only applied to two employers and was successful in each attempt.  He only signed up with the state vocational rehabilitation agency a month before hearing and then only at the insistence of his vocational expert.  He made no attempt to follow-up on the jobs suggested by Mootz.  A voluntary withdrawal from the labor market is not a compensable disability.

On the other hand, claimant did lose his job after permanent restrictions were imposed.  He does have restrictions, but he has an extremely varied job history and numerous transferable skills, which include management jobs.  Claimant’s testimony that he cannot return to all or most of these jobs because of this injury cannot be relied upon.  However, even Mootz agrees that he has suffered some loss of access to the labor market from the shoulder injury.  

The presiding deputy correctly did not apply the credit provisions of Iowa Code section 85.34(7)(b).  This agency has previously held that Iowa Code section 85.34(7) is only applicable if both the work injury at bar and the prior disability occurred prior to the enactment of that Code section on September 14, 2004.  Steffen v. Hawkeye Truck & Trailer, File No. 5022821 (App. September 9, 2009)

However, what the presiding deputy failed to include in her analysis is that under the Steffen decision, this agency is to apply the old full responsibility rule.  This means that we are to include in any award, not only the disability caused by the shoulder in this case, but the disability caused by the prior back injury.  However, I cannot agree that the prior back injury resulted in a 45 percent industrial loss.  The prior decision was erroneously based on claimant’s testimony that was recanted in this proceeding.  Therefore, I conclude since he returned to full duty at HACAP without further problems or loss of pay, claimant suffered no industrial loss as a result of the 2000 work injury to his back.  Therefore, his total entitlement under the full responsibility rule remains at 30 percent.
Defendants assert that that award of costs was inappropriate, but I do not find that issue was raised before the deputy.  At any rate, the cost issue is moot as there is no longer a $150 limit on practitioner reports as the agency has decided to enforce the plain language of our rule.  Also, the issue of what has been paid to any witness is irrelevant to an award under 876 IAC 4.33(6).  Caven v. John Deere Dubuque Works, File Nos. 5023051 & 5023052 (App. July 21, 2009)

As both the appeal and cross-appeal are denied, the costs of this appeal and cross-appeal are assessed equally to each party. 

Signed and filed this 6th day of January, 2010.
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