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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

JULIE TOWNSLEY,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5022273

DEPARTMENT OF TRANSPORTATION, :



  :                              A P P E A L  


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

STATE OF IOWA,
  :



  :


Insurance Carrier,
  :           Head Note Nos.:  1802; 1804; 2500;


Defendants.
  :           4000.2

______________________________________________________________________

Upon written delegation of authority by the workers’ compensation commissioner pursuant to Iowa Code section 86.3, I render this decision as a final agency decision on behalf of the Iowa workers’ compensation commissioner.  
Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision of March 18, 2009, filed in this matter that relate to issues properly raised on intra-agency appeal and cross-appeal with the following additional analysis and exceptions:

The arbitration decision adequately addresses all of the issues raised by the parties in their appeal and cross-appeal, except for any apportionment under Iowa Code section 85.34(7) and the stipulated credit to be given to defendants for payments of LTD.  I would only add the following comments:

Claimant was certainly very obese before this injury and quite susceptible to this kind of injury and disability and this obesity has hindered recovery as opined by Dr. McGuire.  However, one of the most fundamental concepts in our worker’s compensation system is that an employer takes an employee “as is” subject to all of his or her frailties and susceptibilities to injury caused by any pre-existing physical or mental condition.  Honeywell v. Allen Drilling Co., 506 N.W.2d 434 (Iowa 1993); Hanson v. Dickinson, 188 Iowa 728, 732-733, 176 N.W. 823, 824-825, (1920); Crowley v. City of Lowell, 223 Mass. 288, 111 N.W. 786 (1916).  

Also, Dr. Kuhnlein’s views concerning the FCE are the most convincing as they are more consistent with claimant’s self-assessment that she is currently unable to work due to her work injury and work-related depression, which the presiding deputy apparently found credible.  She is obviously limited to sedentary work at the present time.  While I performed a de novo review, I give considerable deference to findings of fact that are impacted by the credibility findings, expressly or impliedly, made by the deputy who presided at the hearing.  The deputy who presided at the hearing had the best opportunity to evaluate the demeanor of the persons who testified at the hearing. The presiding deputy has the ability to include the demeanor of a witness when weighing credibility to find the true facts of the case.  My ability to find the true facts that are affected by witness demeanor and credibility cannot be expected to be superior to that of the deputy who presided at the hearing.  If anything, my ability when reviewing a transcript is likely inferior because I do not have the tool of witness demeanor to use in my evaluation.

The defendant, the State of Iowa, an employer of a very wide variety of sedentary and lighter duty work never offered suitable work to claimant, but simply terminated her employment.  A refusal by an employer to re-employ the injured worker is evidence of lack of employability.  Pierson v. O’Bryan Brothers, Case No. 9512062 (Appeal Dec. 1/20/95).  Meeks v. Firestone Tire 7 Rubber Co., Case No. 876894, Appeal Decision 1/22/93; see also Larson Workman’s Compensation Law, Section 57.61, pps. 10-164.90-.95; Sunbeam Corp. v. Bates, 271 Ark 609 S.W. 2d 102 (1980); Army & Air Force Exchange Service v. Neuman, 278 F. Supp 865 (W.D. La 1967); Leonardo v. Uncas Manufacturing Co., 77 R.I. 245, 75 A 2d 188 (1950).

Maybe gastric surgery or some other modality will reduce her weight and allow for more aggressive treatment and rehabilitation.  If her condition then changes, the employer can certainly have this agency review this matter at a later date.

Defendants are not entitled to apportionment (now known as credit) for her prior injury under Iowa Code section 85.34(7) as such a credit is not allowed under that Code section when the injured workers is rendered permanently and totally disabled.  Drake University v. Davis, 769 N.W.2d 176 (Iowa 2009)
The parties stipulated that defendant was entitled to a credit against this award for the payment of long term disability benefits under Iowa Code section 85.38(2).  Consequently, the Order portion of the arbitration decision is modified to add the provision that the defendants shall have a credit against this award in the amount of $15,819.67.
Defendants seek an additional ongoing credit for additional benefits paid, but that issue was not submitted to the president deputy and not at issue in this appeal.

The claimant and defendants shall share equally the costs of the appeal and cross appeal including transcription of the hearing.

Signed and filed this 25th day of February, 2010.
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~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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