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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

RYAN L. SHEA,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                    File No. 5019876

MC AND R POOLS, INC.,
  :



  :                         A P P E A L


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

FIRST DAKOTA INDEMNITY
  :

COMPANY,
  :      Head Note Nos.:  1802; 1803; 



  :                         2500; 2701; 4400


Insurance Carrier,
  :


Defendants.
  :

___________________________________________________________________


Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision of February 27, 2009 filed in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:


The findings of the presiding deputy commissioner are well-reasoned and supported by the greater weight of the evidence and are affirmed.  The presiding deputy’s assessment of a penalty is affirmed with the following analysis as to the ongoing nature of an investigation of a claim for workers’ compensation benefits.


Defendants assert that the presiding deputy erred in his finding that they lacked a reasonable basis for their refusal to pay claimant any workers’ compensation benefits as the claim was not fairly debatable.  


Defendants assert on appeal that the medical opinion of John Dowdle, M.D., and claimant’s prior injury to his neck and back are sufficient to establish a fairly debatable issue and thus support their denial of benefits.  Both bases are inter-related as Dr. Dowdle opined that claimant’s workplace injury on December 12, 2005 was a temporary aggravation of his prior neck and back injury.  Dr. Dowdle’s opinion provided defendants with a reasonable basis to deny payment to claimant of workers’ compensation benefits.  


The Iowa Supreme Court has established that the duty of defendants to act reasonably is a continuing duty.  Squealer Feeds v. Pickering, 530 N.W.2d 678 (Iowa 1995)  A denial supportable at the time it is made may later lack a reasonable basis in light of subsequent information.   Defendants recognized this ongoing duty because on June 25, 2008, they sent claimant to Bruce Elkins, M.D., for a second independent medical examination.  In between the initial examination with Dr. Dowdle and the subsequent examination with Dr. Elkins, claimant had ongoing medical complaints and ultimately consented to an anterior L4-L5-S1 fusion on August 2, 2006.  Defendants learned on June 25, 2008 from their own selected physician that this injury could no longer be considered a “temporary” condition.  Rather, Dr. Elkins clearly set forth in his report that claimant’s work related activities on December 12, 2005 were significant contributing factors causing claimant’s 2-level lumbar fusion.  (Exhibit 25, page 14)  Had defendants wished to update Dr. Dowdle’s February 17, 2006 opinion, in hopes of reconfirming his medical opinion taking into account the subsequent medical history in the claim, they had the opportunity to do so.  Defendants chose not to update Dr. Dowdle’s outdated medical opinion nor did they further question Dr. Elkins to alter his medical opinion.  Therefore it is concluded that subsequent to June 25, 2008 defendants lacked a reasonable basis to deny claimant’s petition for benefits.  As of that date it is concluded that defendants’ stated basis for failure to commence benefit payments was not of such character that a reasonable fact-finder could conclude that it is a “reasonable or probable cause or excuse” under Iowa Code section 86.13.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254, 260 (Iowa 1996).  


As a result of the conclusion that defendants had a reasonable basis to deny payment of benefits until June 25, 2008, it should be noted that defendants were responsible to pay all accrued benefits as of the date that the claim was no longer fairly debatable.  As defendants failed to do so the amount of the penalty as assessed by the presiding deputy is also affirmed.

IT IS THEREFORE ORDERED that the arbitration decision is AFFIRMED with the added analysis in this decision.


Defendants shall pay the costs of the appeal, including the preparation of the hearing transcript.


Signed and filed this _22nd _____ day of February, 2010.
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 CHRISTOPHER J. GODFREY
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