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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

BARBARA  A. FLOWERS,
  :



  :


Claimant,
  :                          File No. 5024401



  :

vs.

  :                              A P P E A L



  :

PELLA CORPORATION,
  :                           D E C I S I O N



  :


Employer,
  :


Self‑Insured,
  :


Defendant.
  :                       Head Note No.:  1400

______________________________________________________________________

Upon written delegation of authority by the workers’ compensation commissioner pursuant to Iowa Code section 86.3, I render this decision as a final agency decision on behalf of the Iowa workers’ compensation commissioner.  

Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision of April 29, 2009, filed in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

I must agree with defendant that the denial of this claim by the presiding deputy was not based on a lack of notice to Pella Corporation of an injury in 2004, but a failure to prove by a preponderance of the evidence that a repetitive trauma work injury occurred in January 2006, as alleged in the petition.  I agree with the presiding deputy. If anything, the evidence merely shows that claimant may have suffered an acute back injury in 2004 as opined by Dr. Kuhnlein in Exhibit A.  However, such a claim was not at issue in this case, but a claim for a 2006 cumulative trauma.  I must disagree with claimant’s assertion that the presiding deputy failed to consider the views of Dr. Hansen causally relating both the back and neck conditions to work duties at Pella.  (Exhibit 3-14)  His views were quoted in the arbitration decision.  As his views were more consistent with the medical evidence presiding deputy correctly choose to give more weight to the views of Dr. Kuhnlein that claimant did not suffer a new cumulative trauma injury to her back or neck in 2006, but that her problems all stem from a long standing back problem and an apparent acute exacerbation injury in April 2004 which claimant failed to report as an injury to Pella Corporation at the time.

Even if I were to accept claimant’s assertions that she suffered a repetitive trauma injury in 2006 to her back and neck; that the April 2004 event was simply one of many repetitive traumas for this injury; and, that the manifestation date for this repetitive trauma injury did not occur until she was compelled to leave work due to permanent restrictions in April 2007, this claim would still fail due to lack of notice.

Assuming claimant repeatedly told her supervisors at Pella that her work was causing pain, in this particular case, such information would not reasonably put Pella on notice of a possible work injury.  She had been having back problems since 2001.  (Transcript pages 60-63)  In April 2004, claimant had a significant increase in her pain after an incident at work and later took off work to treat this pain.  While she admits that her work activity caused this increased pain, she chose not to report a work injury or seek a company physician as she was concerned about losing her job.  She chose to take FLMA leave in 2004 when an absence from work was mandated by her doctors.  All paperwork submitted to Pella for the FLMA and after that time for a period of three years concerning absences needed for treatment and numerous work restrictions failed to indicate that this back problem was work related.  This was likely due to the fact that they did not think it was work related.  Indeed, in March 2006, she applied for and received Pella short-term disability benefits in which she certified that her neck and back problems were not work related.  Even after she was laid off at Pella in April 2007 due to her work restrictions, a time when she clearly knew that her back condition was work related and would permanently impact her employment, claimant made no effort to inform Pella that her back or neck condition was work related until she served the original notice and petition on Pella in December 2007, well beyond the 90 days notice requirement in Iowa Code section 85.23.  The failure to act after she was laid off cannot be justified then by a fear of losing her job.  

Costs of this appeal are assessed to claimant.

Signed and filed this 25th day of February, 2010.
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~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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