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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

CHARLES GAGE,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No. 5023952

3E ELECTRICAL ENGINEERING,
  :

EQUIPMENT,
  :



  :                          A P P E A L


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

ALLIED INSURANCE,
  :



  :                


Insurance Carrier,
  :


Defendants.
  : 

Head Note No.: 1400

______________________________________________________________________

Upon written delegation of authority by the workers’ compensation commissioner pursuant to Iowa Code section 86.3, I render this decision as a final agency decision on behalf of the Iowa workers’ compensation commissioner.  


Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision of June 23, 2009 filed in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:


I agree with claimant that the statement of Dr. Weresh that a hip replacement would have been necessary regardless of his employment activity is largely irrelevant to the issue of causation in this case.  It has long been the law of Iowa that Iowa employers take an employee subject to any active or dormant health problems and must exercise care to avoid injury to both the weak and infirm and the strong and healthy. Hanson v. Dickinson, 188 Iowa 728, 176 N.W. 823 (1920).  A material aggravation, worsening, lighting up or acceleration of any prior condition, even if that prior condition was not work related, has been a viewed as a compensable event ever since initial enactment of our workers’ compensation statutes.  Ziegler v. United States Gypsum Co., 252 Iowa 613, 620, 106 N.W.2d 591 (1961).  


However, as did the presiding deputy, I cannot totally reject the views of Dr. Weresh given claimant’s history.  Claimant argues that Dr. Weresh by stating that there has been no traumatic event at work in claimant’s history, the doctor is rejecting the cumulative injury rule which allows compensation when an injury comes on gradually over time.  However, I don’t interpret his views in this way.  The doctor is simply stating that in the absence of a traumatic event at work, given claimant’s history, his activities at work were not a factor in causing the need for hip replacement surgery. (Exhibit A-5)


On the other hand, the views of the treating orthopedist, Dr. Matthes relied upon by claimant were quite unconvincing.   First, he waffled in his causation opinions.  After conferring with claimant’s counsel, the doctor opined that claimant’s work was a significant aggravating factor.  (Ex. 28)  He later reported to defense counsel that a work aggravation was only conceivable. (Ex. 29 & 30)  He then recanted that opinion and again stated that the condition was work related.  (Ex. 30d)  The doctor also was apparently unaware that claimant stood on a rubber mat most of the time, a fact felt significant by Dr. Weresh.  The only history provided to Dr. Matthes by claimant and his attorney was prolonged standing at work on a cement floor.  (Ex. 27, pp. 40-41)  The ability to sit for extended periods of time at work as admitted by claimant at hearing was also not included in this history.  Finally, Dr. Matthes causally related the post-surgery trochanteric bursitis to claimant’s work activity, but failed to explain how this could occur, since claimant did not return to work after the hip surgery.


Dr. Kuhnlein, who also opined in favor of this claim, was provided a history which included standing on a rubber mat and sitting up to two hours a day.  However, Dr. Kuhnlein views cannot overcome flawed views of Dr. Matthes.  First, sitting only two hours a day is not consistent with claimant’s testimony at hearing that during the last two years at 3E (the time when his hip pain developed), 50 percent of his work time consisted of operating machines where he was allowed to sit. (Transcript page 35) Second, Dr. Kuhnlein is an occupational medicine specialist who was not shown to possess specialized knowledge and experience in the diagnosis and treatment of hip or other orthopedic problems.

Claimant shall pay costs of this appeal.
Signed and filed this 16th day of August, 2010.
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