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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

JEANNETTE BUCKALEW,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5026553

PLEASANT CARE LIVING CENTER,
  :



  :                              A P P E A L 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

CORNHUSKER CASUALTY COMPANY, :



  :


Insurance Carrier,
  :


Defendants.
  :           Head Note Nos.:  1804; 2700; 4000

______________________________________________________________________

Upon written delegation of authority by the workers’ compensation commissioner pursuant to Iowa Code section 86.3, I render this decision as a final agency decision on behalf of the Iowa workers’ compensation commissioner.  

Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision of August 13, 2009, except for the award of penalty, filed in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

Causation of Pelvic Fracture
Defendants complain in their appeal briefs that the hearing deputy failed to explain what he meant by finding claimant credible.  They point out inconsistency between her testimony at hearing, that she experienced continuous groin pain after the fall incident of September 13, 2009, and histories in two office notes of chiropractor, Dr. McKernan and defendant’s company physician, Dr. Kobliska (Exhibit 2, page 3 & Exhibit 7, page 22) which indicate a delay in any symptoms for a few days and then the onset of low back pain and no report of groin pain until October 10, 2005.  (Ex. 2, p. 5)  Defendants also point out inconsistency of claimant’s testimony with the initial reports of the injury completed by her supervisor which indicate only back and hip pain. (Ex. 46-49)  It was these inconsistencies which necessitated a credibility finding by the hearing deputy.

The hearing deputy clearly states that claimant was found credible based upon her demeanor or presentation at hearing.   Consequently, what clearly was found credible was her testimony at hearing that she had continuous groin pain since the injury and her description of her disability.  This testimony was consistent with the causation opinions of Dr. Weresh and Dr. Kuhnlein who causally relate her pelvic fracture to the September 13, 2005 fall; opinions the hearing deputy found the most convincing in the record.  

Defendants are also incorrect in their assertions that the opinions of their company doctor, Dr. Kobliska, and Dr. Boulden firmly support their denial of this claim. While it is true that there is no mention of groin pain in the medical records until Dr. Kobliska’s note of October 10, 2005, that office note states as follows:  “Jeanette states her back pain is worsening, but mainly the pain is down in her right groin.”  (Ex. 2, p. 5)   Based upon that history, the doctor causally related his diagnosis of a pelvic fracture to the September 13, 2005 fall.  (Ex. 4, p. 14 & Ex. 18, p.33)   He later changed that opinion stating that this fall was an unlikely cause of the fracture.  (Ex. 6, pp. 20-21)  The doctor does not explain his changed opinion as there is no change of history other than a discussion with defense counsel.   Furthermore, while Dr. Boulden opined that based on the medical records there was reasonable doubt that the fracture was caused by the fall, he added the following statement:  “If, however, one believes the patient, then everything is related to the fall.”  (Ex. F, p. 5)

Finally, as neither party objects to doing so, I have considered Exhibit 46.  This exhibit contains information about this injury completed by the human resource person at Pleasant Care Living Center on one of our old First Report of Injury Forms excluded by the hearing deputy at hearing.  This report indicates only a report of back pain.  However, I must point out to defendants’ that their own witness, claimant’s supervisor, who provided the information upon which Exhibit 46 was based, testified at hearing, that claimant also reported groin pain to her the day after the incident and continued to report increasing groin pain in the days that followed.  (Transcript pages 135-136)

Therefore, I must agree with the hearing deputy’s finding of causation.  While I performed a de novo review, I must give considerable deference to findings of fact that are impacted by the credibility findings made by the hearing deputy who presided at the hearing.  The deputy who presided at the hearing had the best opportunity to evaluate the demeanor of the persons who testified at the hearing.  The presiding deputy has the ability to include the demeanor of a witness when weighing credibility to find the true facts of the case.  My ability to find the true facts that are affected by witness demeanor and credibility cannot be expected to be superior to that of the deputy who presided at the hearing.  If anything, my ability when reviewing a transcript is likely inferior because I do not have the tool of witness demeanor to use in my evaluation.

Extent of Permanent Disability

Defendants largely challenge the award of permanent total disability benefits also on grounds that claimant lacks credibility for the same reasons as set forth above.  They argue that since the severe activity restrictions provided by her physicians are based only upon her subjective complaints, the restrictions should be given little weight in assessing her disability.  Again the hearing deputy found claimant credible, a finding that I will not change for the reasons given above.  

Penalty:

The hearing deputy imposed a $5000 penalty for delay in paying weekly benefits.   Although I agree with the hearing deputy’s citations to the law applicable to penalties imposed pursuant to Iowa Code section 86.13, I must disagree with the hearing deputy on this issue.  The above referred to inconsistencies in this record are sufficient to render this entire claim and the need to pay any weekly benefits, “fairly debatable” pursuant to the law cited by the hearing deputy.   

ORDER

The Order portion of the arbitration decision of August 13, 2005 is modified as follows:
1.  The unnumbered third paragraph awarding a penalty is stricken in its entirety.

2.  The remaining orders are unchanged.

3.  Defendants are assessed the costs of the appeal including transcription of the 
     hearing.  

Signed and filed this 25th day of August, 2010.
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~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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