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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

THOMAS STEFFEN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                    File No. 5022821

HAWKEYE TRUCK & TRAILER,
  :



  :                         A P P E A L


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

UNITED HEARTLAND,
  :          Head Note Nos.:  1702; 1803



  :


Insurance Carrier,
  :


Defendants.
  :

___________________________________________________________________

This is an appeal by an employer, Hawkeye Truck & Trailer and its insurance carrier, United Heartland, from an arbitration decision filed on August 26, 2008, wherein the presiding deputy commissioner determined that claimant had sustained a 30 percent industrial disability resulting from his right shoulder injury sustained on January 4, 2006 and further determined defendants were not entitled to apportion out of the award a 25 percent disability award previously paid for an injury to claimant’s cervical spine while employed with Hawkeye Truck & Trailer on November 24, 3003.  Claimant cross-appeals from the presiding deputy commissioner’s finding of 30 percent industrial disability.  
The issues presented for consideration in this matter afford significant consideration to the applicability and ultimate application of the 2004 amendment to Iowa Code section 85.34(2)(u) and the creation of Iowa Code section 85.34(7).  As this appeal decision is the agency’s initial comprehensive interpretation of the statutory changes of 2004 it is necessary to preface that the agency is afforded limited deference in the interpretation of statutes and the ultimate interpretation of the state’s workers’ compensation statute is a question of law for the judicial branch.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467, 468 (Iowa 1990).
The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed de novo on appeal. 

ISSUES ON APPEAL

I.   Did the presiding deputy commissioner err in finding that apportionment under Iowa Code sections 85.34(2)(u) and 85.34(7) would be improper as the first qualifying injury for consideration of apportionment occurred prior to September 7, 2004?

II.  Did the presiding deputy err in finding that defendants were not entitled to a credit for claimant’s previously compensated disability?
ISSUE ON CROSS APPEAL


A.  Did the presiding deputy err in finding claimant had sustained a 30 percent industrial disability as a result of his January 4, 2006 workplace injury?

FINDINGS OF FACT

Claimant, Thomas Steffen, was 61 years of age at the time of the arbitration hearing held in this matter.  He has an 8th grade education and obtained his GED in approximately 1968 while serving in the United States Army.  He served in the Army as a tank commander from 1966 to 1968, for a part of that time in Korea.  His work history since then has consisted of working on the family farm, working in roof joist assembly, and as a welder at John Deere.  Claimant testified in detail to the physical nature of these employment positions.  In approximately 1982 he commenced employment as an over-the-road truck driver for Rowley Interstate, loading and hauling beef.  The work at Rowley was also physically demanding work.  He performed this work for ten years before becoming employed at Riverside Tractor/Trailer in September 1992.  Riverside Tractor/Trailer is now known as Hawkeye Truck & Trailer.  At the time of the arbitration hearing claimant continues to work for Hawkeye Truck & Trailer.  His job duties include working on trucks and buses. 

Claimant had a prior work injury, which was the subject of an arbitration hearing on September 29, 2005.  The arbitration decision relating to this cervical spine injury was filed April 25, 2006 and is contained within the record as Exhibit D.  As a result of the September 2005 hearing, claimant was awarded a 25 percent partial disability or 125 weeks of permanent partial disability benefits at the weekly rate of $472.52 per week commencing May 3, 2004.  At the time of the September 2005 arbitration hearing claimant was a 58 year old worker, working without restrictions, who underwent an anterior cervical fusion at C5-6 that resulted in a DePuy-Eagle anterior rigid plate system 20 mm plate with four separate 14-mm screws being implanted in his neck.  Claimant acknowledged that despite his cervical spine injury he continued to perform physically demanding work for his employer.
The injury in this case was sustained on January 4, 2006 and occurred when claimant was installing a dust cover on brakes under a fire truck.  Claimant felt a pop in his right shoulder. 

Claimant's treating physician for the rotator cuff was Stephen Pierotti, M.D.  Claimant first underwent physical therapy for his symptoms, but he continued to have symptoms.  On February 23, 2006, claimant underwent a right shoulder arthroscopy, debridement of the cuff and subacromial depression under the care Dr. Pierotti.  On March 7, 2007, claimant had another arthrogram which showed a rotator cuff tear.  Dr. Pierotti performed a repeat right shoulder arthroscopy on April 19, 2007.  The arthrogram indicated that claimant had a full thickness rotator cuff tear.  Claimant again had physical therapy from May to June 2007.  On January 7, 2008, Dr. Pierotti lifted a 50-pound lifting restriction at claimant’s request.  On April 21, 2008, Dr. Pierotti placed claimant at maximum medical improvement (MMI) after evaluating claimant and the doctor opined that claimant had ten percent impairment to the right upper extremity equating to six percent impairment to the body as a whole.  Claimant requested that the 50 pound restriction be lifted because he was concerned about this job.  However, as the presiding deputy noted, he had not been directed to do so by the employer and had not been advised that his job was in jeopardy. 
Claimant currently works without restrictions, but does receive help from coworkers when he is lifting heavy items.  He cannot raise his right arm over his shoulder and cannot rotate his right arm in front of him or reach behind him.  He feels that he has lost strength in his arm and range of motion.  At home, claimant has trouble using a weed trimmer and cannot push his lawn mower or shovel snow.  He is right hand dominant and cannot use a paint brush with his right hand.  He has trouble putting on a t-shirt or a belt.  He estimates he loses about one to two hours of sleep per night as a result of his present discomfort.  He does not bowl, bow hunt, or play softball because of his shoulder injury – activities he enjoyed prior to his right shoulder injury. Claimant testified that he can no longer return to the jobs that he held before this injury except for the over-the-road driving and then he would not be able to unload the trucks. 

Claimant's attorney sent claimant to Thomas J. Hughes, M.D., for an independent medical evaluation (IME) on April 29, 2008.  Dr. Hughes opines that claimant has an 11 percent impairment rating of the right upper extremity based upon range of motion and five percent additional impairment based upon arthroplasty criteria for a 15 percent total impairment rating to the right upper extremity or nine percent of the whole person.  Dr. Hughes opined that claimant should have a restriction of no lifting over 30 pounds to chest level with the right arm and he recommends claimant not perform repetitive push/pull activities with the right arm away from his body farther than the length of his forearm. 
CONCLUSIONS OF LAW

The first issue for consideration on appeal is whether the presiding deputy erred in following agency precedent requiring that for the 2004 statutory changes to be applicable to this successive disability claim, both qualifying permanent disabilities must have occurred after September 7, 2004.  This issue was first considered by this agency in Main v. Quaker Oats, File No. 5017903 (App. December 19, 2007).  The following conclusions of law were set forth in Main relative to the applicability of the statutory changes to Iowa Code sections 85.34(2)(u) and 85.34(7):

However, a note following section 85.34(7) states:

2004 amendments to subsection 2, paragraph u, and adding subsection 7 take effect September 7, 2004, and apply to injuries occurring on or after that date; 2004 Acts, 1st Ex, ch 1001, §18.
(Emphasis added.)

The note makes the new code section (7) applicable only to injuries occurring after September 7, 2004.  This note corresponds to section 18 of House File 2581.  It is also necessary to review section 19 of House File 2581, to compare its language to section 18.  Those relevant sections state:

Sec. 18. EFFECTIVE DATE AND APPLICABILITY PROVISIONS.  The sections of this division of this Act amending sections 85.27, 85.34, 85.36, and 85.70, and repealing section 85.55, being deemed of immediate importance, take effect upon enactment and apply to injuries occurring on or after that date. 
Sec. 19. EFFECTIVE DATE AND RETROACTIVE APPLICABILITY PROVISIONS.  The sections of this division of this Act reaffirming and reenacting sections 86.12 and 86.13A and the section of this division of this Act amending section 86.13A as reaffirmed and reenacted, being deemed of immediate importance, take effect upon enactment and are retroactively applicable to injuries occurring on or after July 1, 2003. 
(Emphasis added.)

The specific use of the plural “injuries” means the first and second injuries must occur after the date set by the legislature.  Furthermore, it is noted that Iowa Code section 4.5 requires that a change in the law be applied prospectively, unless the legislature specifically requires a retrospective application.  A statute is presumed to be prospective in its operation unless expressly made retrospective.  Iowa Code section 4.5. Herein, House File 2581 specifically makes the portion of the law amending 86.12 and 86.13A retroactive.  The legislature did not make the portion of the law amending 85.34 retroactive. 

Main, pages 15-16.  Defendants assert that the agency has subverted the intent of the legislature in applying a strict construction standard to the applicability of the statute – primarily arguing that the Code “was enacted to ‘prevent all double recoveries’ by modifying the full responsibility rule.”  A review of the first sentence of Section 20 of House File 2581 – the section of the bill setting forth the legislative intent – notes:

It is the intent of the general assembly that this division of the Act will prevent all double recoveries and all double reductions in workers’ compensation benefits for permanent partial disability.  This division modifies the fresh start and full responsibility rules of law announced by the Iowa supreme court in a series of judicial precedents.

Defendants’ arguments are not persuasive.  The agency’s interpretation of the statute is legally sound, supported by the rules of statutory construction set for by the supreme court, and will be followed by this agency until there is a final, binding judicial determination overruling the agency’s interpretation, should that occur.  Furthermore, defendants’ argument that the agency has manipulated the statute merely to avoid a credit being given to the defendant in the Main case fully ignores that the interpretation on applicability likewise impacts injured workers’ who seek protection through use of the modified fresh start rule which the statutory intent expressly states will protect from a double reduction in benefits.  It is therefore concluded that the presiding deputy commissioner did not err in following agency precedent that the statutory changes of 2004, contained in House File 2581, are inapplicable in this matter as claimant’s first injury resulting in disability occurred November 24, 2003.

The next issue to be considered on appeal is the extent of claimant’s industrial disability resulting from his stipulated workplace injury of January 4, 2006.  
Permanent partial disability that is not limited to a scheduled member is compensated industrially under Iowa Code section 85.34(2)(u).  Industrial disability compensates loss of earning capacity as determined by an evaluation of the injured employee’s functional impairment, age, intelligence, education, qualifications, experience, and ability to engage in employment for which the employee is suited.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 813 (Iowa 1994), Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 (Iowa 1985), Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).  The concept is quite similar to the element of tort damage known as loss of future earning capacity even though the outcome in tort is expressed in dollars rather than as a percentage of loss.  The focus is on the ability of the worker to be gainfully employed and rests on comparison of what the injured worker could earn before the injury with what the same person can earn after the injury.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 266 (Iowa 1995), Anthes v. Anthes, 258 Iowa 260, 270, 139 N.W.2d 201, 208 (1965).  Impairment of physical capacity creates an inference of lessened earning capacity.  Changes in actual earnings are a factor to be considered but actual earnings are not synonymous with earning capacity.  Bergquist v. MacKay Engines, Inc., 538 N.W.2d 655, 659 (Iowa App. 1995), Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516, 525, (Iowa App. 1977), 4-81 Larson’s Workers’ Compensation Law, §81.01[1] and §81.04[1].  The loss is not measured in a vacuum.  The worker’s personal characteristics which affect the worker’s employability are considered.  Ehlinger v. State, 237 N.W.2d 784, 792 (Iowa 1976). Earning capacity is measured by the employee's own ability to compete in the labor market.  An award is not to be reduced as a result of the employer’s largess or accommodations. U.S. West v. Overholser, 566 N.W.2d 873, 876 (Iowa 1997), Thilges, 528 N.W.2d 614, 617.
The presiding deputy commissioner found that claimant had sustained a 30 percent industrial disability.  The deputy commissioner made the following findings:

The claimant does not currently have restrictions. However, this is primarily because he requested that they be lifted.  It is reasonable to assume that Dr. Pierotti would not have done so had the claimant not requested him to do so.  So, a 50-pound lifting restriction is a reasonable estimation of the claimant’s physical abilities after this injury. Consequently, there are a number of job tasks that the claimant has performed in his prior work experience that are beyond his physical capability as a result of this injury and its result in disability.  The claimant has significant permanent impairment and has undergone two surgeries as well as significant physical therapy.  Considering these and all factors of industrial disability, it is concluded that claimant has sustained a 30 percent permanent partial disability entitling him to 150 weeks of permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u).

(Arbitration Decision, page 4)  


Consideration of claimant’s industrial loss for his January 4, 2006 is obviously impacted by his prior cervical spine injury for which he was previously awarded significant permanent partial disability benefits.  The presiding deputy erred in failing to acknowledge or to account for the prior permanent impairment and resulting disability.  Rather, the deputy performed an informal apportionment by attempting to isolate the disability related merely to the right shoulder injury and the physical restrictions and limitations resulting from that injury.  While the general outcome of the deputy’s award is reasonable, the analysis to reach the result was not.


Based upon this agency’s holding in Main, claimant’s current industrial disability shall be awarded consistent with the full responsibility rule.

In this case, there is evidence of prior existing permanent impairment. Consequently, statutory apportionment is possible.  See Varied Enterprises, Inc. v. Sumner, 353 N.W.2d 407 (Iowa 1984).  However, apportionment is not permitted in the case of prior existing disability caused by prior work injuries.  The supreme court has noted that apportionment is not applied to an impairment that prior to the accident had no effect on the employee’s ability to earn wages.  Sumner, at 535.  The Iowa Supreme Court has noted that in those states in which the apportionment rule has been codified, courts have strived to interpret these statutes to similarly limit the apportionment rule.  Id. at 536.  The court has noted several reasons for limiting apportionment to preexisting conditions or prior injuries that are disabling in the compensation sense.  First, employers take employees as they find them at the time of employment.  The court noted that apportioning industrial disability to a preexisting condition or prior injury that had no effect on the injured employee’s earning capacity would fly in the face of this rule.  Second, such an apportionment runs counter to the fundamental rule that we construe the Workers’ Compensation Act liberally in favor of the injured employee.  Id., Citing Teel v. McCord, 394 N.W.2d 405, 407 (Iowa 1986).  Last, apportionment in workers’ compensation law is based on fairness:  an employer should not be responsible for an industrial disability the employer did not cause.  If there is no such disability from a preexisting condition or prior injury, there is no good reason to apply the apportionment rule.  Id.
The Iowa Supreme Court has adopted for this state the so-called “full responsibility rule.”  When there are prior work-related injuries, the employer is liable for the entire disability caused by these prior injuries and the present injury even if compensation was paid by that employer for the prior injuries.  Celotex Corp. v. Auten, 541 N.W.2d 252, 256 (Iowa 1995); Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  In Auten, the court noted that from a logic and fairness standpoint, the employer had some merit in asserting that the full responsibility rule resulted in a double recovery for the injured employee.  In rejecting the assertion in Auten, the court cited to 2 Arthur Larson, The Law of Workmen’s Compensation, §59.42(g)(3), at 10-594-599, noting:

The capacities of a human being cannot be arbitrarily and finally divided and written off by percentages.  The fact that a man has once received compensation as for 50 percent of total disability does not mean that ever after he is in the eyes of compensation law but half a man, so that he can never again receive a compensation award going beyond the other 50 percent of total.  After having received his prior payments he may, in future years, be able to resume gainful employment.  In the words of the Colorado court, he may have resumed employment as a “working unit.”  If so, there is no reason why a disability which would bring anyone else total permanent disability benefits should yield him only half as much.  A similar principle may be applied to an individual member that has been restored in whole or in part.

The court in Auten noted that our workers’ compensation law does not expressly provide for apportionment in the case of successive injuries sustained by an employee in the same employment, regardless of whether or not the employee receives compensation for the prior injury.  Auten, 541 N.W.2d at 256.  An apportionment is appropriate only where the prior injury is non-work-related and causes an ascertainable portion of the ultimate disability prior to the second injury.  Tussing v. George A. Hormel & Co., 461 N.W.2d 450, 45 (Iowa 1990); Bearce v. FMC Corp., 465 N.W.2d 531, 535(Iowa 1991). 
There are three limitations on this apportionment rule.  First, the prior injury or condition must be ascertainable.  If the extent of preexisting disability cannot be determined, the employer is liable for the full industrial disability proximately caused by the second injury.  Nelson, 544 N.W.2d 258; Tussing v. George A. Hormel & Co., 461 N.W.2d 450 (Iowa 1990).  Second, the prior injury or condition must “independently” produce some degree of disability before the second injury.  If the prior injury or condition precipitated the present injury or if the present injury aggravated the preexisting injury or condition, apportionment does not apply.  Nelson, 544 N.W.2d 258.  Third, apportionment is not permitted in the case of prior existing disability caused by prior work injuries.  When there are prior work-related injuries, the employer is liable for the entire disability caused by these prior injuries and the present injury even if compensation was paid by that employer for the prior injuries.  Auten, 541 N.W.2d 252, 256; Nelson, 544 N.W.2d 258. 
The Iowa Supreme Court has found no basis for distinguishing between work-related disabilities with the same employer and work-related disabilities with different employers in the application of the full-responsibility rule.  Iowa Code section 85.36(9)(c), requires apportionment only when the claimant is drawing compensation at the time the second injury was sustained.”  Venegas v. IBP, Inc., 638 N.W.2d 699 (Iowa 2002).

Expanding the presiding deputy commissioner’s findings to consider the full responsibility rule and claimant’s prior cervical spine condition, it is clear that claimant has sustained far greater than 30 percent permanent disability.  Claimant is a worker who has consistently performed heavy, physically demanding employment positions throughout his life as a worker.  He has a limited formal education which ended following the 8th grade.  He was successful in obtaining his GED while active in the military.  There is no significant likelihood that claimant, due to his advanced age of 61 years and his limited educational background, could be retrained for an alternate career field outside of heavy labor.  As a result of his prior cervical spine injury he did not require permanent physical activity restrictions, but he was left with a compromised cervical spine and significant permanent impairment.  The cervical spine injury resulted in a 25 percent permanent disability award primarily due to the level of permanent impairment.  As a result of the current right shoulder injury claimant has sustained anywhere from a six percent to nine percent whole person impairment.  Claimant testified to, and the medical records establish that claimant has extensive reductions in his overall strength and range of motion of his right upper extremity.  While claimant continues to show significant motivation to continue in his current employment position, he has testified to the necessity of accommodations from his coworkers while performing his employment duties.  Claimant also testified to various activities at home that he can no longer perform following his right shoulder injury.  Claimant has not proven that his earnings have been reduced by his employer following his injury to his right shoulder.  


After consideration of the record it is concluded that claimant has suffered a 55 percent loss of his earning capacity as a result of the work injury of January 4, 2006.  Such a finding entitles claimant to 275 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 55 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection.  The parties have stipulated that claimant’s weekly compensation rate is $478.80 and that rate is confirmed by the agency.  Benefits shall commence July 15, 2006.  As a result of the full responsibility rule, there is no apportionment of claimant’s disability.


The agency is aware that parties with contested cases pending before the agency have sought guidance on the concept of a credit to be granted to employers where a combined disability has been established under the amended statutes.  Further, should the agency’s precedent in Main v. Quaker Oats not be upheld through the judicial review process, consideration of claimant’s industrial disability would be required under the new statutory scheme which has resulted in a modified fresh start rule and a modified full responsibility rule.  Following passage of H.F. 2581, a new statutory framework for compensation in successive disability situations has emerged.  More specifically, Iowa Code section 85.36(9)(c) was stricken, Iowa Code section 85.34(2)(u) was amended, and Iowa Code section 85.34(7) was enacted.


Iowa Code section 85.34(2)(u) was amended and now requires: 

In all cases of permanent partial disability other than those hereinabove described or referred to in paragraphs “a” through “t” hereof, the compensation shall be paid during the number of weeks in relation to five hundred weeks as the reduction in the employee’s earning capacity caused by the disability bears in relation to the earning capacity that the employee possessed when the injury occurred.  


Iowa Code section 85.34(7) was enacted as follows:


7.  Successive disabilities.

a.  An employer is fully liable for compensating all of an employee's disability that arises out of and in the course of the employee's employment with the employer.  An employer is not liable for compensating an employee's preexisting disability that arose out of and in the course of employment with a different employer or from causes unrelated to employment.


b. (1)  If an injured employee has a preexisting disability that was caused by a prior injury arising out of and in the course of employment with the same employer, and the preexisting disability was compensable under the same paragraph of subsection 2 as the employee's present injury, the employer is liable for the combined disability that is caused by the injuries, measured in relation to the employee's condition immediately prior to the first injury.  In this instance, the employer's liability for the combined disability shall be considered to be already partially satisfied to the extent of the percentage of disability for which the employee was previously compensated by the employer.


(2)  If, however, an employer is liable to an employee for a combined disability that is payable under subsection 2, paragraph "u", and the employee has a preexisting disability that causes the employee's earnings to be less at the time of the present injury than if the prior injury had not occurred, the employer's liability for the combined disability shall be considered to be already partially satisfied to the extent of the percentage of disability for which the employee was previously compensated by the employer minus the percentage that the employee's earnings are less at the time of the present injury than if the prior injury had not occurred.


c.  A successor employer shall be considered to be the same employer if the employee became part of the successor employer's workforce through a merger, purchase, or other transaction that assumes the employee into the successor employer's workforce without substantially changing the nature of the employee's employment.


The statutory changes must be read together to determine the changes in the long-established apportionment rules.  As previously noted, the ultimate interpretation of the law rests not with this agency, but with the judiciary.  In general, it is the legislature’s duty to declare the law and the court’s responsibility to interpret the law.  See Lynch v. Saddler, 656 N.W.2d 104, 108 (Iowa 2003).  When interpreting a statute, our ultimate goal is to ascertain and give effect to the intention of the legislature.  John Deere Dubuque Works v. Weyant, 442 N.W.2d 101.  The court’s responsibility to interpret the statutory changes made in HF 2581 is made easier as the legislature expressly included Section 20 within the bill which is the specific intent of the new law setting forth how the law shall be interpreted.  Section 20 states:


Sec. 20.  LEGISLATIVE INTENT.  It is the intent of the general assembly that this division of this Act will prevent all double recoveries and all double reductions in workers' compensation benefits for permanent partial disability.  This division modifies the fresh start and full responsibility rules of law announced by the Iowa supreme court in a series of judicial precedents.


The general assembly recognizes that the amount of compensation a person receives for disability is directly related to the person's earnings at the time of injury.  The competitive labor market determines the value of a person's earning capacity through a strong correlation with the level of earnings a person can achieve in the competitive labor market.  The market reevaluates a person as a working unit each time the person competes in the competitive labor market, causing a fresh start with each change of employment.  The market's determination effectively apportions any disability through a reduced level of earnings.  The market does not reevaluate an employee's earning capacity while the employee remains employed by the same employer.


The general assembly intends that an employer shall fully compensate all of an injured employee's disability that is caused by work=related injuries with the employer without compensating the same disability more than once.  This division of this Act creates a formula that applies disability payments made toward satisfaction of the combined disability that the employer is liable for compensating, while taking into account the impact of the employee's earnings on the amount of compensation to be ultimately paid for the disability.


The general assembly does not intend this division of this Act to change the character of any disability from scheduled to unscheduled or vice versa or to combine disabilities that are not otherwise combined under law existing on the effective date of this section of this division of this Act. Combination of successive scheduled disabilities in section 85.34, subsection 7, as enacted in this division of this Act, is limited to disabilities affecting the same member, such as successive disabilities to the right arm.  A disability to the left arm that is followed by a disability to the right arm is governed by section 85.64 and is not a successive disability under this division.  This division does not alter benefits under the second injury fund, benefits for permanent total disability under section 85.34, subsection 3, the method of determining the degree of unscheduled permanent partial disability, the compensable character of aggravation injuries, or an employer's right to choose the care an injured employee receives, expand the fresh start rule to scheduled disabilities, or change existing law in any way that is not expressly provided in this division.


The general assembly intends that changes in the identity of the employer that do not require the employee to reenter the competitive labor market will be treated as if the employee remained employed by the same employer.

The modified fresh start rule and modified full responsibility rule are to be read together to prevent all double recoveries and all double reductions in workers’ compensation benefits.  The interpretation notes that it is the intent of the legislature that the amendments are not intended to “change existing law in any way not expressly provided in this division.”  Id.
The legislature’s amendment to the fresh start rule is quite specific.  Iowa Code section 85.34(2)(u) is amended as set forth in the second paragraph of Section 20 to allow for a fresh start for workers at the commencement of employment with a new employer.  The fresh start rule is based upon the premise that a worker’s earnings in the competitive labor market at the time of a work injury are reflective of that workers earning capacity.  If that worker had any physical or mental impairment or any other socio-economic impediment limiting the worker’s employment prior to a work injury, the impact of that impairment or impediment upon that workers earning capacity, absent evidence to the contrary, has already occurred and is reflected in the earnings at the time of injury.

Therefore, all workers begin their employment positions with a new employer with a 100 percent earning capacity, despite any prior impairment or compensated disabilities.  The rationale for this approach is that in Iowa as well as other states, the employer’s liability for workers’ compensation benefits is dependent upon that person’s weekly rate of compensation which is a portion of the person’s weekly earnings at the time of injury.  Consequently, the impact, if any, of a prior mental or physical disability upon earning capacity is automatically factored into any award of compensation for a work injury and there is no need to further apportion out that impact from any workers’ compensation award for permanent disability.  If the injured worker’s wages are high, despite a prior condition, then the condition apparently has not negatively impacted the worker’s earning capacity.  If they are low, it is likely that the wages are low because of the prior condition and consequently, the employer’s liability is low because of the resulting low rate of compensation.  

The legislature’s creation of Iowa Code section 85.34(7) provides guidance as to how prior disabilities with the same employer are to be compensated under a modified full responsibility rule.  The third paragraph of Section 20 notes that while an injured worker shall be fully compensated for all of the injured worker’s disability that is caused by work-related injuries with the employer; it must be done without the employer having to compensate the employee more than once.

In considering the application of the new code section, section 85.34(7)(a) must be read in conjunction with the modified fresh start rule.  The instruction, which is the second sentence of subsection (a) is further restatement of the fresh start rule as applied in conjunction with a modified full responsibility rule.  In a system where a worker is given a fresh start with the commencement of employment with a new employer, the employer does not compensate for any preexisting disability from either another employer or from non work-related causes.  Under the fresh start rule, there is a reduction already put in place by the wages the new employer is willing to pay a worker with a preexisting disability.  There can be no logical analysis that could reasonably allow for a fresh start rule which does not apply equally to disability which arose out of an accident or a congenital condition anymore than the fresh start rule applies to disability that arose out of a prior employment.  

In the case at hand, claimant had the benefit of the fresh start rule at the time he commenced employment with his present employer.  The wages that he earned were reflective of a 100 percent earning capacity at the hourly rate of pay he was qualified to receive at that time.  Any apportionment for the successive disability to his right shoulder would come from section 85.34(7)(b).  Claimant had a prior cervical spine injury compensated by this same employer.  Both the prior injury and the present injury are compensable injuries under the same paragraph of section 85.34(2).  It is therefore required that the employer’s liability for the “combined disability” – herein the combined disability resulting from the cervical spine injury and the right shoulder injury – shall be considered to be already partially satisfied to the extent of the percentage of disability for which the employee was previously compensated by the employer.  Herein, as set forth in the prior industrial disability analysis, claimant’s “combined disability” is 55 percent.  The “partial satisfaction” envisioned by this subsection is the 25 percent disability previously compensated in the prior arbitration award.  

The second paragraph of section 85.34(7)(b), is not applicable in this case.  The second paragraph is operative only in those situations where there is a “combined disability,” but the disability preexisting at the time of the present injury had resulted in the employee’s earnings to already be reduced.  Herein, claimant has not proven that he had sustained a wage loss resulting from his first disability at the time of his subsequent right shoulder injury.  

It would therefore follow that had the statutory changes been applicable in this case – which they are not under the prior holding in Main – the combined disability of 55 percent would be partially satisfied by the prior 25 percent award made for claimant’s cervical spine disability.  Thus, claimant would have been awarded only 30 percent industrial disability at his present compensation rate stipulated to by the parties for his injury of January 4, 2006.  There is no recoupment within the statutory framework of Iowa Code section 85.34 for claimant to recover the wage rate variance at which the initial 25 percent was paid out, as compared to the rate at which his present combined disability would theoretically be compensated.  There is no mention within the statute or the legislative intent for recognizing this potentially significant loss of compensation to a worker with a successive disability.

ORDER

IT IS THEREFORE ORDERED THAT the decision of August 26, 2008 is MODIFIED and that the following is ordered:

Defendants shall pay claimant two hundred seventy-five (275) weeks of permanent partial disability benefits commencing July 15, 2006 at the weekly rate of four hundred seventy-eight and 80/100 dollars ($478.80). 

Accrued benefits shall be paid in a lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury filed as directed by the workers' compensation commissioner. 
All other portions of the order of August 26, 2008 not modified are considered fully incorporated herein.

Defendants shall pay for the costs of this matter and this appeal, including the costs of preparation of the hearing transcript.

Signed and filed this __9th ____ day of September, 2009.

     



                          ________________________________



                                             
 CHRISTOPHER J. GODFREY
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