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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

LARRY WILSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                   File No. 5022819

NASH FINCH COMPANY,
  :



  :                         A P P E A L


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

ZURICH AMERICAN INSURANCE,
  :



  :           Head Note Nos.: 1100; 1802; 


Insurance Carrier,
  :                                       2500; 4000


Defendants.
  :

___________________________________________________________________


Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision filed September 30, 2008 in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:


The presiding deputy commissioner found that this claim has been denied since May of 2007 and defendants are not entitled to require claimant to attend an independent medical examination pursuant to Iowa Code section 85.39 where they have denied the claim.  The deputy continued that defendants do not have a remedy pursuant to Iowa Code section 85.39 for suspension of benefits for failure to attend an independent medical examination with Dr. Boarini. 



Defendants have appealed from those findings asserting that the statute does not support the deputy’s finding and that the finding does not comport with the obligation of employer’s to conduct an ongoing investigation of a claim.  Furthermore, defendants make a compelling argument that employers can be prejudiced in the discovery process in denied workers’ compensation cases if left without a remedy for compelling attendance at an examination.


The record establishes that on May 21, 2008 claimant was notified by a faxed letter that defendants had scheduled an examination for him on May 28, 2008 with Dr. David Boarini in Des Moines, Iowa.  (Exhibit F, page 98)  On May 22, 2008 claimant’s counsel notified defendants’ counsel that as liability is denied in this case defendants are not entitled to a section 85.39 examination and that he would advise his client not to attend the examination.  (Ex. F, p. 99)  On May 28, 2008, defendants’ counsel informed claimant’s counsel that that she disagrees that section 85.39 requires an employer to admit liability before an employee must submit for examination.  Counsel further noted that Iowa Rule of Civil Procedure 1.515 provides for examination of an injured worker in situations where a party’s physical condition is in controversy.  (Ex. F, p. 100)

There are two methods identified for compelling an injured worker to attend a medical examination in a workers’ compensation claim.  Those two methods are found in Iowa Code section 85.39 and Iowa Rule of Civil Procedure 1.515.  Rule 876 IAC 4.35 provides, in part:

The rules of civil procedure shall govern the contested case proceedings before the workers’ compensation commissioner unless the provisions are in conflict with these rules and Iowa Code chapters 85, 85A, 85B, 86, 87 and 17A, or obviously inapplicable to the workers’ compensation commissioner.  In those circumstances, these rules or the appropriate Iowa Code section shall govern.  

It has previously been determined by this agency that there is no conflict between section 85.39 and rule 1.515.  Ball v. Fleetguard, File No. 1281646, (App. December 20, 2002).  In other words, the two are different methods for obtaining a similar result with different sanctions for failure to comply.  The method of compelling an examination by use of rule 1.515 requires the compelling party to show good cause for the examination and provide notice to the injured worker of the time, place, manner, conditions, scope of the examination, and the person or persons by whom it is to be made.  The method of compelling an examination by use of section 85.39 places no such requirements on requests for examination other than that the requests be reasonable.  The sanction under Iowa Code section 85.39 may be suspension of compensation for the period of the refusal while multiple sanctions are available under Iowa R. Civ. P. 1.517(2) for failure to comply with an order to submit.  It is therefore affirmed that as there is no conflict between section 85.39 and I.R.C.P. 1.515, both are operative in workers’ compensation cases.    

It has previously been determined that an admission of liability is required before the provisions of Iowa Code section 85.39 apply.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181, 194 (Iowa 1980); Also see, Martin v. Armour-Dial, Inc., File No. 754732 (Arbitration Dec. July 31, 1985)  Defendants have denied liability and therefore the potential suspension of benefits sanction under Code section 85.39 is not available and the presiding deputy’s finding must be affirmed.  


Defendants need not admit liability for I.R.C.P. 1.515 to apply.  Defendants did not avail themselves of this rule in this matter and therefore claimant had no obligation under the precedent of this agency to attend the scheduled appointment with Dr. Boarini.  


IT IS THEREFORE ORDERED that the arbitration decision is AFFIRMED with the added analysis and modification set forth in the decision.

Defendants shall pay the costs of the appeal, including the preparation of the hearing transcript.

Signed and filed this _30th _____ day of December, 2009.
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