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before the iowa WORKERS’ COMPENSATION commissioner

____________________________________________________________________



  :

CHRISTOPHER STONE,
  :



  :


Claimant,
  :                  File No. 5023782



  :

vs.

  :                        A P P E A L



  : 

CONAGRA FOODS, INC. D/B/A SWIFT   :                     D E C I S I O N

& COMPANY,
  :



  :          


Employer,
  :


Self-Insured,
  :                Head Note No.: 2502


Defendant.
  :

____________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision of March 3, 2009 filed in this matter that relate to issues properly raised on intra-agency appeal with a modification as to reimbursement for an independent medical examination.
The presiding deputy commissioner denied claimant’s request for reimbursement in the amount of $1,250.00 as claimant underwent an independent medical examination on July 24, 2008, a time at which defendant had not produced a medical opinion that discussed the issue of permanency.  (Arbitration Decision, page 16)

Iowa Code section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee’s choice where an employer-retained physician has previously evaluated “permanent disability” and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee attending the subsequent examination.
Claimant no longer must show liability for the condition evaluated to invoke the IME provisions of Iowa Code section 85.39.  Dodd v. Fleetguard, Inc., 759 N.W.2d 133 (Iowa App. 2008).  

Defendant is responsible only for reasonable fees associated with claimant’s independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Defendant’s liability for claimant's injury must be established before defendant is obligated to reimburse claimant for independent medical examination.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).

Charles Mooney, M.D., the authorized treating physician, released claimant to full duty work status with further assessment as needed on November 29, 2007.  Dr. Mooney did not opine as to whether claimant had any impairment as a result of the condition he previously determined was a work-related condition supported by the history and physical findings.  There is no evidence found within the record of evidence that defendant requested its authorized physician to opine as to whether claimant had sustained a permanent impairment at the time of his release to full-duty work.  Dr. Mooney’s release of claimant to full-duty work coupled with the failure to expressly opine as to impairment produced an inference that the employer-retained physician did not believe claimant had permanent impairment related to the injury.  Countryman v. Des Moines Metro Transit, File No. 5009718 (App. March 2006).  That inference is sufficient to permit claimant’s being reimbursed for the $1,250.00 cost incurred for his examination with Jacqueline M. Stoken, D.O.


IT IS THEREFORE ORDERED that the arbitration decision is AFFIRMED and MODIFIED.  Defendant shall reimburse claimant the $1,250.00 cost associated with his independent medical examination pursuant to Iowa Code section 85.39.


The costs of the appeal, including preparation of the hearing transcript, are to be shared equally by the parties. 


Signed and filed this __14th ____ day of December, 2009.

     



                          ________________________________



                                             
 CHRISTOPHER J. GODFREY






                      WORKERS’ COMPENSATION 

                                                                                     COMMISSIONER
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