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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

SHAWN SWYGMAN,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                          File No. 5024495

McANINCH CORPORATION,
  :



  :                              A P P E A L 


Employer,
  :



  :                            D E C I S I O N

and

  :



  :

ST. PAUL FIRE AND MARINE
  :

INSURANCE CO.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                      Head Note No.:  1803

______________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

On appeal, defendants argue that claimant's loss of his employment was purely economic, related to a slow economy, and not based on any restrictions or functional incapacity of claimant.  Defendants, therefore, contend that the award of 250 weeks of benefits under Iowa Code 85.34(2) (u) was excessive. Claimant asserts that his termination demonstrates that the employer considered him too disabled to perform heavy physical labor.  Claimant has the better argument, as the evidentiary facts contradict defendants’ contention.

Claimant was 32 years old at the time of hearing.  He is a high school graduate who completed one full semester of college and part of a second semester before dropping out for financial reasons.  His work history prior to the injury was primarily heavy physical labor both with this employer and previously as a concrete finisher and landscape installation worker.  

He began work with the employer in 1999 and did heavy physical labor in its earthmoving/underground utility work business until the August 11, 2004 injury.  Jobs performed included cutting and gluing pipe for storm, sewer, and water lines, hoe pack operation, and laying pipe, which required lots of shoveling.  After his first disc surgery, claimant returned to unrestricted heavy physical labor with the employer.  He had continuing work related flare-ups of back pain, sustained a recurrent L5/S1 disc herniation, developed scar tissue at the original surgery site, and had to undergo a second surgery.  Dr. Boarini did the second surgery and subsequently released claimant without formal restrictions, stating that claimant would be returning to light-duty work "and then try unrestricted work." 

 While claimant did return to work for the employer after the second surgery, he never returned to heavy physical labor with the employer.  On its own initiative, the employer reassigned him to its GPS unit, where- with on the job training-he trouble shot the GPS units on construction equipment.  Claimant performed that job for approximately one year before the employer laid him off because it needed to downsize its GPS unit. 

Another member of the GPS unit also was laid off from that unit when claimant was.  The employer allowed that individual to transfer back into its earthmoving/tile installation division, as he had previously worked there.  Claimant also had previously worked in that division performing heavy physical labor; claimant was given no opportunity to transfer, even though he had worked for the company for nine years and had a good work record. The employer's not transferring claimant to the heavy work he previously performed while transferring another employee strongly infers that the employer did not consider claimant capable of returning to heavy manual labor.

Furthermore, even prior to claimant’s second surgery, his examining physician, John Kuhnlein, M.D., had "expected" claimant to have problems with bending, squatting, twisting, prolonged sitting, or lifting in a twisted position.  Likewise, treating physician, David Hatfield, M.D., had restricted claimant to 20 pounds lifting as well as to no repeated bending or twisting, no more than three hours sitting or driving, and no operation of vibratory equipment. Nothing in this record suggests that claimant’s second surgery made these restrictions inappropriate.  Indeed, these restrictions are consistent with the restrictions placed in multiple other claims involving surgically treated lumbar disc herniation that the undersigned has encountered while serving as the Deputy Commissioner for 26 years. 

These restrictions, along with claimant's credible testimony of his difficulties in performing a variety of activities because of his back condition, demonstrate that claimant has lost labor market access to the whole variety of heavy manual labor jobs he had the capacity to perform before the work injury.  Fortunately, through the employer's good offices, claimant has trained into a lighter duty employment niche doing GPS troubleshooting, and was able to secure that kind of work with another construction company after a two-month job search.  This limited retraining does not qualify claimant for the hourly wage, overtime opportunities, and range of jobs that he enjoyed pre-injury as a heavy construction worker.  For those reasons, claimant’s loss of earning capacity related to his injury is substantial.  The deputy reasonably found it to be 50 percent.  

Defendants shall pay the costs of the appeal, including the preparation of the hearing transcript.

Signed and filed this 7th day of December, 2009.
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            DEPUTY WORKERS’ 
                      
    
COMPENSATION COMMISSIONER
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