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before the iowa workers’ compensation commissioner

______________________________________________________________________
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  :



  :                        D E C I S I O N

and

  :



  :

TRAVELERS INDEMNITY CO.OF CT.,
  :



  :                


Insurance Carrier,
  :


Defendants.
  : 

Head Note No.: 1803

______________________________________________________________________

This is an appeal by, Atifa Rizvic, from an arbitration decision denying her benefits filed on April 13, 2009.  The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed de novo on appeal.
ISSUES ON APPEAL

I. Whether the presiding deputy erred in failing to find that the right shoulder condition was proximately caused by the work injury of February 1, 2009.

II. The extent of claimant’s entitlement to disability benefits.
STIPULATIONS AT HEARING

In the hearing report submitted at hearing, the parties agreed as follows:

1. On February 1, 2007, claimant received an injury arising out of and in the course of employment with Beef Products, Inc.

2. Claimant is not seeking temporary total or healing period benefits. 

3. If the injury is found to have caused permanent disability, the type of disability is an industrial disability to the body as a whole.

4.  If I award permanent partial disability benefits, they shall begin on February 1, 2007.

5.  At the time of the alleged injury, claimant's gross rate of weekly compensation was $659.84.  Also, at that time, she was single and entitled to one exemption for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $405.98 according to the workers’ compensation commissioner’s published rate booklet for this injury.

6.  Medical benefits are not in dispute. 
FINDINGS OF FACT

The claimant is 41 years old and a native of Bosnia.  She completed the eighth grade in Bosnia and has had no further education.  She was not employed while still living in Bosnia.  She came to the United States in May 1998.  The claimant's first employment was at IBP.  She also did some babysitting for the daughter of her significant other.  She had three different stints of employment with IBP before starting work with the employer in this case - BPI.  Her start date with BPI was August 17, 2005. She was making about $11.00 per hour during her most recent employment with IBP.  

In 2007, while working for IBP, claimant was in an auto accident.  Although she received a settlement, she denies suffering any serious injury.  She states that she returned to full duty at IBP.  Claimant also passed all prior physicals at IBP and at BPI. 

The testimony of the claimant and the employer's records show that claimant's job title was sanitation/sorter in the production department.  The raw material, frozen beef, was in large bins or containers known as dumpers.  This frozen beef had to be transferred from these dumpers to a conveyer line and this was done using a hook.  The operation is essentially computerized.  However, it may be necessary for a worker to pull out plastic bags manually.  According to the accident report signed by the claimant, her accident occurred "[w]hen pulling the plastic out and the raw materials I was leaning on the side of vat dumper and felt pain on right ribs and breast area."  (Exhibit A, page 1)  Her injury was described as "swelled and strained right chest area."  (Def. Ex. A, p. 1)  Although the claimant signed the accident report and provided the information for the accident report, she did not personally write the accident report as she does not write in English. 

The claimant worked the third shift and this incident occurred just as the shift was almost done. The claimant did not report her injury then as she did not have "anyone to tell."  The shift came to an end at this point because the line was stopped when the claimant was unable to get the plastic off the line.  When she came back to work the next day, she reported her injury.  She was sent to the doctor and had physical therapy. She was placed on light duty for a time, but she testified that her restrictions were not honored by her employer.  Her restrictions were lifted on March 5, 2007 and she was returned to full duty. 

The claimant was terminated from BPI on July 17, 2007, for violation of the employer's attendance policy.  She was making $13.00 per hour when she was terminated.  She then went to work for KPR, which is another beef processor in Waterloo.  She was hired as a janitor and worked there for approximately 2 ½ months.  She was earning $10.00 per hour at KPR.  She voluntarily left that job because she was in pain in her right shoulder and arm.  She felt that the job was too much for her to handle. 

On October 6, 2008, the claimant started a housekeeping job with the Isle Casino.  She works 80 hours every two weeks.  Claimant states that this work is lighter duty.  The claimant earns $8.50 per hour.  She testified that despite the lighter work, she is hurting everyday and that she uses Advil or ibuprofen whenever she is in what she called "hard" pain. 

One of the issues that must be resolved in this case is whether the injury is a cause of permanent disability.  The claimant alleges that her right shoulder and arm were injured on February 1, 2007, whereas the defendants deny that injury extended to those parts of the body.  The medical records, therefore, are critical to analyzing this issue and they will be examined in some detail.  This includes a detailed comparison of pain drawing charts from a blank form (Ex. M) and those completed by claimant at her medical appointments referred to below.

After the claimant reported her injury, her employer did not refer her for treatment until February 7, 2007 at which time she was sent to Allen Occupational Health Services for evaluation and treatment.  She was examined by Kenneth McMains, M.D., and was found to have chest wall and rhomboid pain.  Medication and light duty were prescribed. The claimant was specifically instructed to limit lifting to five pounds and no work was to be done above shoulders or below knees.  (Ex. B, p. 1) 

On February 7, 2007, claimant completed her first pain drawing at Allen Occupational Health.  In her testimony the claimant denied preparing many of these drawings when responding to questions that these drawings do not show right shoulder problems.  However, those questions were largely misleading as most of these various drawings do show right shoulder problems.  The pain drawing from February 7, 2007, shows that the claimant had numbness and stabbing, which she characterized as the worst possible pain, in her chest and then down below her right breast and in the upper middle of her back on the right.  (Ex. 4, p. 7)  The clinic note diagnoses the claimant with acute right chest wall pain/strain and acute right rhomboid strain.  (Ex. B, p. 5) 

Claimant returned to the plant nurse on February 8, 2007 and complained that she was being assigned to work in excess of Dr. McMains’ restrictions.  She was told that it was up to her to refuse work that violated her restrictions.  The nurse also at that time noted that claimant was complaining of “R rear shoulder pain.”  (Ex. A, p. 5)

The next pain drawing at Allen occurred on February 14, 2007.  According to this drawing, the location of claimant’s pain was in the left chest and extending upwards from the right upper middle back to the entire right shoulder area and a single spot of stabbing pain in elbow area of the right arm.  (Ex. 4, p. 11; Ex. B, p. 8)  The clinic note describes rib pain in the right side and right side of the back and new right arm and hand pain.  Claimant complained that the company was not enforcing restrictions.  (Ex. B, p. 7) 

On February 19, 2007, the pain drawing at that time continues to show areas of pain in left chest and in a large area of right shoulder, but this time extending to the right side of the neck.  (Ex. 4, p. 13; Ex. B-12)  The office note describes left chest wall pain, right neck pain into right shoulder.  Again, she complained to physicians that her restrictions were not being honored.  (Ex. 4, p. 13; Ex. B. p. 11) 

On February 26, 2007, the pain drawing still indicated stabbing pain in the chest wall and two areas of pain in the upper part of the right shoulder and the right middle back.  (Ex. 4, p. 19; Ex. B, p. 17)  The office note refers to right shoulder and right neck pain, but that the pain was decreasing.  (Ex. 4, p. 17; Ex. B, p. 15) 

At her March 5, 2007 appointment, claimant reported continued left chest, right shoulder and right neck pain, but that her condition improved to a scale of 4 out of 10, and that it was painful to turn her head.  (Ex. B, p. 19)  The pain drawings still included areas of pain in the left chest, right middle back, right neck and the lower right shoulder.  (Ex. 4, p. 19; Ex. B, p. 20)  She was returned to work with no restrictions.  (Ex. B, p. 21) In addition, the physical therapist authored a noted dated March 5, 2007, saying that she was able to lift 40 pounds with no problem and that her upper back strain had "near resolved."  (Def. Ex. D, p. 1)

As directed, claimant returned to full duty work in March 2007.  She states that her right shoulder problems continued and she took days off due to her right shoulder pain.  (Ex. J, p. 28:30)  She states that she did not return to Dr. McMains because she was fired in July 2007 before she could do so.  Claimant admits that some of her absences occurred prior to the work injury.  According to Exhibit F, page 1, the claimant had “non-work illness” absences on March 13, 2007, March 27, 2007, and April 13, 2007.  She received three points for a no call no show on June 16, 2007. (Ex. F, p. 1) These final three points led to a level four discipline, which was a discharge. (Ex. F, p. 1)  Claimant admits that one absence was due to menstrual bleeding, but that two other absences (which lost her four points under the absenteeism policy) after the injury were due to the work injury.  (Tr., p. 68)

The claimant had an independent medical evaluation with Farid Manshadi, M.D., a physiatrist in Waterloo, Iowa.  He evaluated the claimant on September 26, 2007.  According to his report, claimant told Dr. Manshadi that she suffered right shoulder pain immediately, which is not consistent with Dr. McMains’ initial treatment records, but is consistent with the report of shoulder pain the next day.  (Ex. 1, p. 1)  In Dr. Manshadi's opinion, the claimant suffered a right rotator cuff injury on February 1, 2007.  (Ex. 1, p. 2) He assigned a 10 percent impairment of the right upper extremity and recommended that she avoid any activity which required constant reaching, shoulder level or overhead activities.  (Ex. 1, p. 2)  He also recommended no lifting more than 10 pounds with the right upper extremity.  (Ex. 1, p. 2)  Finally, the doctor stated that claimant will probably require imaging studies, surgery and rehabilitation.

The claimant was referred back to Dr. McMains following the examination with Dr. Manshadi.  Dr. McMains examined the claimant on February 4, 2008.  He also had range of motion testing done in the rehabilitation center prior to his examination.  (Ex. B, p. 24)  In his opinion, based on three different range of motion studies done on the claimant, there was difference in the coefficient of variability that it was difficult to draw any conclusions from range of motion studies.  (Ex. B, p. 24)  He then added: 

Our records at the time of the injury as noted by the worker show right ribcage pain and rhomboid scapular pain.  Today on exam for an impairment rating, through an interpreter, I asked Ms. Rizvic when and how her shoulder and neck became involved in the impairment.  She stated that she had always had problems from the very beginning in that area of her anatomy.  I presented her with her pain drawings from the first visit until the last visit showing that the pain was in the peri-scapular area with no evidence of pain in the shoulder or arm.  It would appear that after her date of discharge to full activity in March of 2007, that she developed arm pain and neck pain as noted on her pain drawing of 02/04/08. 

(Ex. B, p. 25) 

Dr. McMains issued a zero impairment rating, but this was not based on claimant’s condition at the time of the evaluation, but upon what her supposed condition was when he last treated her.  (Def. Ex. B, p. 26)  In this exam, claimant was asked to prepare yet another pain drawing.  In that drawing, claimant indicated a large area of pain extending from the right elbow, through the right shoulder and into the right side of the neck.  (Ex. B, p. 28)  The doctor felt that this drawing was very inconsistent with the drawings claimant made a year earlier.  

In a follow-up report, Dr. McMains again maintained that claimant had no cuff injury when he treated her, but he does not dispute the findings of Dr. Manshadi.  He simply believes that these findings were not present in February 2007 when he treated her.  (Ex. B, p. 31)  The claimant's records were reviewed by Ray Miller, M.D.  Dr. Miller is board certified in orthopedic surgery and occupational medicine.  In a one sentence report, he agreed with Dr. McMains.  (Ex. C, p. 1) 

Asim Saric, the BPI production superintendant, testified on behalf of the defendants.  He saw the claimant several times a day.  He claimed that he had a good, friendly relationship with the claimant.  He and the claimant would converse in Bosnian. He knew she had had an injury but that she informed him that she had injured her chest.  He stated that she did not say anything about her shoulder being injured.  He adamantly denied that she ever said anything to him about her restrictions being violated.  He knew she had restrictions and he watched her to be certain she was following her restrictions.  He is absolutely certain that her termination had nothing to do with her injury, but he admitted that he was not involved in that process.  He stated that claimant was a good employee and had no disciplinary problems before her termination.  He was not asked about the inconsistencies between his testimony and the notations of the plant nurse referred to above about shoulder problems and problems with the honoring Dr. McMains’ restrictions.

I do not find the views of Dr. McMains convincing and the one line statement of Dr. Miller does little to buttress his views.  McMains puts a lot of faith on the supposed inconsistencies between the pain drawings claimant completed soon after the injury and the drawing completed a year later.  However, my review of those drawings indicate that they are far more consistent than inconsistent and this should be obvious to any objective observer.  Yes, the first drawing and office note do not reflect involvement of the shoulder, just a shoulder muscle, the rhomboid.  But, a day later the plant nurse noted shoulder pain.  Clearly, McMains was in error by stating that claimant did not report shoulder pain until February 19, 2007.  However, at the very next appointment at Allen Occupational Health on February 14, 2007, and in all office visits after that time, claimant consistently reported right shoulder problems to Dr. McMains.  Despite these increasing complaints into the shoulder and neck, Dr. McMains refused to change his initial assessment for reasons that are not entirely clear in this record.  While she may have improved somewhat by early March 2007, claimant clearly had not improved so much to release her from care and to full duty when she could not even turn her head without pain.  (Ex. B, p. 19)  Therefore, I find the causation views of Dr. Manshadi far more credible.  Dr. McMains apparently does not disagree with Dr. Manshadi’s disability assessments and these are adopted as well.

I also find that claimant was terminated from Beef Products due to her work injury.  While not all of the absences were due to the injury, at least one or two were related and these absences formed the basis for the termination.  I find the testimony of the plant superintendent incredible.  Either he is incompetent and unaware of what is going on in his plant, or he is deliberately lying.  The plants own nursing records demonstrate a shoulder injury and problems with honoring the work restrictions.    

I find that the work injury of February 1, 2007 is a cause of the right shoulder impingement found by Dr. Manshadi and a cause of a 10 percent permanent partial impairment to the body as a whole.  More importantly, claimant is now permanently restricted from constant reaching, and from any shoulder level or overhead activities.  She also can no longer lift greater than 10 pounds with the right arm.

Claimant is 42 years of age.  She has only an eighth grade education.  She lacks English language skills and only fluently speaks Bosnian.  Her only work experience prior to her work injury has been as an unskilled laborer for meat processing firms.  Her current work related restrictions prevent a return to such work and or any other medium physical demand level laborer work, the work for which she is best suited given her age, lack of education, lack of English skills and limited work experience.  Claimant has tried to perform typical janitorial work, but could not do so.  She now is working as a housekeeper.  She apparently is able to do that work with the use of daily medications.  However, it appears that such work also may not be suitable for her.  She was making $13.00 per hour in her full time job at BPI, but now only earns $8.50 per hour in her full time housekeeping job.  

I find that the work injury of February 1, 2007 is a cause of a 60 percent permanent loss of earning capacity.

I also find that claimant is need of further treatment but claimant did not request additional treatment in the hearing report.

CONCLUSIONS OF LAW

I. The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A treating physician’s opinions are not to be given more weight than a physician who examines the claimant in anticipation of litigation as a matter of law.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404, 408 (Iowa 1994); Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 187, 192 (Iowa 1985).  

The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2)(a-t), the disability is considered a scheduled member disability and measured functionally.  If it is found that the permanent physical impairment or loss of use is to the body as a whole, the disability is unscheduled and measured industrially under Iowa Code subsection 85.34(2)(u).  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. Delong's Sportswear, 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).

Industrial disability was defined in Diederich v. Tri-City Ry. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."  Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity.  However, consideration must also be given to the injured workers’ medical condition before the injury, immediately after the injury and presently; the situs of the injury, its severity, and the length of healing period; the work experience of the injured worker prior to the injury, after the injury, and potential for rehabilitation; the injured worker’s qualifications intellectually, emotionally and physically; the worker’s earnings before and after the injury; the willingness of the employer to re-employ the injured worker after the injury; the worker’s age, education, and motivation; and, finally the inability because of the injury to engage in employment for which the worker is best fitted;  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 616, (Iowa 1995); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

The parties agreed in this case that if the work injury is a cause of permanent impairment, it is to the body as a whole, a nonscheduled loss of use. Consequently, this agency must measure claimant’s loss of earning capacity as a result of this impairment.  

In 2004, Iowa Code section 85.34(2)(u) was amended to read as follows:

In all cases of permanent partial disability other than those hereinabove described or referred to in paragraphs “a” through “t” hereof, the compensation shall be paid during the number of weeks in relation to five hundred weeks as the number of weeks in relation to five hundred weeks as the reduction in the employee’s earning capacity caused by the disability bears in relation to the earning capacity that the employee possessed when the injury occurred. 
This change adopts the so-called “fresh start rule.”  The fresh start rule is based upon the premise that a workers’ earnings in the competitive labor market at the time of a work injury are reflective of that workers’ earning capacity.  If that worker had any physical or mental impairment or any other socio-economic impediment limiting his or her employment prior to a work injury, the impact of that impairment or impediment upon that workers earning capacity, absent evidence to the contrary, has already occurred and is reflected in his earnings at the time of injury.  


Industrial loss now is no longer a measure of claimant’s disability from all causes after which we then apportion out non-work causes and leave in work-related causes under the full responsibility rule.  The percentage of industrial loss now is the loss of earning capacity from what existed immediately prior to the work injury.  This means that an already severely disabled person before a work injury can have a high industrial loss because the loss is calculated in all cases from what ever his earning capacity was just before the injury and what it was after the injury, not the loss as compared to a healthy non-disabled person.  In other words, all persons, start with a 100 percent earning capacity, regardless of any prior health conditions.  

The rationale for this approach is that in Iowa as well as other states, the employer’s liability for workers’ compensation benefits is dependant upon that person’s weekly rate of compensation which a portion of the person’s weekly earnings at the time of injury.  Consequently, the impact, if any, of any prior mental or physical disability upon earning capacity is automatically factored into any award of compensation for a work injury and there is no need to further apportion out that impact from any workers’ compensation award.  If the injured workers’ wages are high, despite his prior condition, then the condition apparently has not negatively impacted his earning capacity.  If they are low, it is likely they are low because of his prior condition and consequently, the employer’s liability is low because of the resulting low rate of compensation.  

A showing that claimant had no loss of his job or actual earnings does not preclude a finding of industrial disability.  Loss of access to the labor market is often of paramount importance in determining loss of earning capacity, although income from continued employment should not be overlooked in assessing overall disability.  Ellingson v. Fleetguard, Inc.,  599 N.W.2d 440 (Iowa 1999); Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); Collier v. Sioux City Comm. Sch. Dist., File No. 953453 (App. February 25, 1994); Michael v. Harrison County, Thirty-fourth Biennial Rep. of the Industrial Comm’r, 218, 220 (App. January 30, 1979).

Although claimant is closer to a normal retirement age than younger workers, proximity to retirement cannot be considered in assessing the extent of industrial disability.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  However, this agency does consider voluntary retirement or withdrawal from the work force unrelated to the injury.  Copeland v. Boones Book and Bible Store, File No. 1059319 (App. November 6, 1997).  Loss of earning capacity due to voluntary choice or lack of motivation is not compensable.  Id.

A release to return to full duty work by a physician is not always evidence that an injured worker has no permanent industrial disability, especially if that physician has also opined that the worker has permanent impairment under the AMA Guides.  Such a rating means that the worker is limited in the activities of daily living.  See AMA Guides to Permanent Impairment, Fifth Edition, Chapter 1.2, p. 2.  Work activity is commonly an activity of daily living.  This agency has seen countless examples where physicians have returned a worker to full duty, even when the evidence is clear that the worker continues to have physical or mental symptoms that limit work activity, e.g. the worker in a particular job will not be engaging in a type of activity that would cause additional problems, or risk further injury; the physician may be reluctant to endanger the workers’ future livelihood, especially if the worker strongly desires a return to work and where the risk of re-injury is low; or, a physician, who has been retained by the employer, has succumbed to pressure by the employer to return an injured worker to work.  Consequently, the impact of a release to full duty must be determined by the facts of each case.  

A change or expected change in employee’s actual earnings is strong evidence of the extent of the change in earning capacity.  The factor should be considered and discussed in cases where the extent of industrial disability is adjudicated.  Webber v. West Side Transport, Inc., File No. 1278549 (App. December 20, 2002).
In the case sub judice, I found that claimant suffered a 60 percent loss of her earning capacity as a result of the work injury.  Such a finding entitles claimant to 300 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 60 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection. 

ORDER

The arbitration decision of April 13, 2009 is reversed and the following is ordered:

1.  Defendants shall pay to claimant three hundred (300) weeks of permanent partial disability benefits at a rate of four hundred five and 98/100 dollars ($405.98) per week from February 1, 2007.

2.   Defendants shall pay accrued weekly benefits in a lump sum.  

3.  Defendants shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.

4.  Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter. 

5.  Defendants shall file reports with this agency on the payment of this award pursuant to administrative rule 876 IAC 3.1.

Signed and filed this 29th day of December, 2009.
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~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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