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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

GERYL PETERSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :

SWINE GRAPHICS
  :                          File No. 5024084

ENTERPRISES, L.P.,
  :



  :                              A P P E A L 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ALLIED INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note Nos.:  1108; 1804

______________________________________________________________________

Upon written delegation of authority by the workers’ compensation commissioner pursuant to Iowa Code section 86.3, I render this decision as a final agency decision on behalf of the Iowa workers’ compensation commissioner.  
Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision of February 23, 2009, filed in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

The deputy adequately addresses the issues raised on appeal, except I would like to discuss how industrial disabilities are now compensated in Iowa under the fresh start rule.

There is little question that claimant had significant health problems and other negative factors impacting his earning capacity before his work injury in 2006.  He was drawing social security as well, but was still working full time at the time of injury.  However, the award of permanent total disability is appropriate under the application of the fresh start rule.  In 2004, Iowa Code section 85.34(2)(u) was amended to read as follows:

      In all cases of permanent partial disability other than those hereinabove described or referred to in paragraphs “a” through “t” hereof, the compensation shall be paid during the number of weeks in relation to five hundred weeks as the reduction in the employee’s earning capacity caused by the disability bears in relation to the earning capacity that the employee possessed when the injury occurred.

This change adopts the so-called “fresh start rule.”  The fresh start rule is based upon the premise that worker’s earnings in the competitive labor market at the time of a work injury are reflective of that worker’s earning capacity.  If that worker had any physical or mental impairment or any other socio-economic impediment limiting his or her employment prior to a work injury, the impact of that impairment or impediment upon that worker’s earning capacity, absent evidence to the contrary, has already occurred and is reflected in his earnings at the time of injury.  

Industrial loss now is no longer a measure of claimant’s disability from all causes after which we then apportion out non-work causes and leave in work related causes under the full responsibility rule.  The percentage of industrial loss now is the loss of earning capacity from what existed immediately prior to the work injury.  This means that an already severely disabled person before a work injury can have a high industrial loss because the loss is calculated in all cases from whatever his earning capacity was just before the injury and what it was after the injury, not the loss as compared to a healthy non-disabled person.  In other words, all persons start with 100 percent earning capacity, regardless of any prior health conditions.  

The rationale for this approach is that in Iowa as well as other states, the employer’s liability for workers’ compensation benefits is dependent upon that person’s weekly rate of compensation, which is a portion of the person’s weekly earnings at the time of injury.  Consequently, the impact, if any, of any prior mental or physical disability upon earning capacity is automatically factored into any award of compensation for a work injury and there is no need to further apportion out that impact from any workers’ compensation award.  If the injured worker’s wages are high, despite his prior condition, then the condition apparently has not negatively impacted his earning capacity.  If they are low, it is likely they are low because of his prior condition and consequently, the employer’s liability is low because of the resulting low rate of compensation.  See generally, Steffen v. Hawkeye Truck & Trailer, File No. 5022821 (App. September 9, 2009).
Signed and filed this ____29th _______ day of December, 2009.
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