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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

ALEXANDER D. MILLER,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                   File No. 5020192

MAINTAINER CORPORATION
  :

OF IOWA, INC.,
  :



  :                         A P P E A L


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

TWIN CITY FIRE INSURANCE
  :

COMPANY and ACE PROPERTY
  :

AND CASUALTY INSURANCE
  :

COMPANY,
  :                Head Note No.:  1701



  :


Insurance Carriers,
  :


Defendants.
  :

___________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision filed October 6, 2008 in this matter that relate to issues properly raised on intra-agency appeal except for the award of a credit to defendants under Iowa Code section 85.38(2).

The presiding deputy commissioner found that the employer is entitled to a credit for the short-term disability payments made to claimant based upon the credible evidence.  The presiding deputy does not cite to what evidence he found to be credible.

The burden of proving entitlement to a credit rests upon the employer who seeks the credit.  Albertsen v. Benco Manufacturing, File No. 5010674 (App. Decision July 27, 2007); Greenlee v. Cedar Falls Community Schools, File No. 934910 (App. Decision December 27, 1993); McKernan v. Morningside College, File No. 955069 (App. Decision February 22, 1993).  In order to prove entitlement to the credit the defendants must prove the following:  1) that benefits were received under a group plan, 2) contribution to that plan was made by the employer, 3) the benefits should not have been paid if workers’ compensation benefits were received, and 4) the amounts to be credited or deducted from payments made or owed under Chapter 85.  Id.; Iowa Code section 85.38(2). 

The first, second, and fourth elements set forth above have been established within the record in favor of defendants and will not be discussed. Having reviewed the record de novo it is concluded that defendants failed to present any evidence to show that “claimant should not have been paid [short-term disability benefits] if workers’ compensation benefits were received.”  Defendants presented no evidence on which the agency could conclude that claimant would not have been entitled to short-term disability benefits had he been compensated through the workers’ compensation system.  While Mr. Bradley DeBoer was asked numerous questions about the short-term disability policy, he was not asked if the short-term disability benefits would have been paid to claimant if claimant was also receiving workers’ compensation benefits.  Additionally, there is no written evidence within the record to prove the third element under section 85.38(2).  Absent such evidence, it must be concluded that defendants have failed to prove entitlement to a credit pursuant to Iowa Code section 85.38(2).
IT IS THEREFORE ORDERED that the arbitration decision is AFFIRMED in all respects except for the credit for short-term benefits paid to claimant which shall be STRICKEN.

Defendants Maintainer and Twin City Fire and Casualty shall pay the costs of the appeal, including the preparation of the hearing transcript.


Signed and filed this __2nd ____ day of December, 2009.

     



                          ________________________________



                                             
 CHRISTOPHER J. GODFREY
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