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before the iowa WORKERS’ COMPENSATION commissioner

____________________________________________________________________



  :

RITA DUGAN,
  :



  :


Claimant,
  :                  File No. 5020849



  :

vs.

  :                        A P P E A L



  : 

TYSON,
  :                     D E C I S I O N



  :          


Employer,
  :                 Head Note No.: 1702


Self-Insured,
  :                              


Defendant.
  :

____________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision filed in this matter on March 19, 2009 that relate to issues properly raised on intra-agency appeal with the following additional analysis and modification:

Claimant appeals from an arbitration decision filed March 19, 2009 in which she was awarded 50 weeks of permanent partial disability benefits as a result of her cervical spine injury of June 16, 2006.  The presiding deputy found that claimant has a ten percent loss of earning capacity, or industrial disability, related to the June 16, 2006 cervical spine injury.  Prior to the award of March 19, 2009, claimant had entered into an agreement for settlement on December 17, 2007 with defendant-employer Tyson for permanent partial disability benefits equal to 50 weeks for a stipulated left shoulder injury.  The presiding deputy awarded defendant a credit for the permanent partial disability benefits previously paid.  In her present appeal claimant alleges that the presiding deputy commissioner failed to apply the “full responsibility rule” and credit defendant for disability previously paid pursuant to Iowa Code section 85.34(7)(b).    

Permanent partial disability that is not limited to a scheduled member is compensated industrially under Iowa Code section 85.34(2)(u).  Industrial disability compensates loss of earning capacity as determined by an evaluation of the injured employee’s functional impairment, age, intelligence, education, qualifications, experience, and ability to engage in employment for which the employee is suited.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 813 (Iowa 1994), Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 (Iowa 1985), Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).  The concept is quite similar to the element of tort damage known as loss of future earning capacity even though the outcome in tort is expressed in dollars rather than as a percentage of loss.  The focus is on the ability of the worker to be gainfully employed and rests on comparison of what the injured worker could earn before the injury with what the same person can earn after the injury.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 266 (Iowa 1995), Anthes v. Anthes, 258 Iowa 260, 270, 139 N.W.2d 201, 208 (1965).  Impairment of physical capacity creates an inference of lessened earning capacity.  Changes in actual earnings are a factor to be considered but actual earnings are not synonymous with earning capacity.  Bergquist v. MacKay Engines, Inc., 538 N.W.2d 655, 659 (Iowa App. 1995), Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516, 525, (Iowa App. 1977), 4-81 Larson’s Workers’ Compensation Law, §81.01[1] and §81.04[1].  The loss is not measured in a vacuum.  The worker’s personal characteristics which affect the worker’s employability are considered.  Ehlinger v. State, 237 N.W.2d 784, 792 (Iowa 1976). Earning capacity is measured by the employee's own ability to compete in the labor market.  An award is not to be reduced as a result of the employer’s largess or accommodations. U.S. West v. Overholser, 566 N.W.2d 873, 876 (Iowa 1997), Thilges, 528 N.W.2d 614, 617.
The presiding deputy commissioner found that claimant had sustained a 10 percent industrial disability.  The deputy commissioner made the following findings:

Claimant was 45 years old at the time of the hearing.  Claimant has a GED.  She has worked in production lines in battery and plastics factories.  She has also worked in a packing house before working at Tyson. 
As detailed above, Dr. Hart found claimant had a five percent permanent impairment for her cervical injury. 
Dr. Abernathy did not give claimant any work restrictions.  Dr. Hart, the physician retained by claimant for an IME, specifically indicated claimant has no permanent work restrictions.  (Ex. 7, p. 3) Nurse anesthesiologist Comeau, in a January 29, 2008, letter written by claimant’s attorney did give claimant some work restrictions, limiting claimant to lifting no more than five pounds. (Ex. 6, pp. 10-11)  It is not clear what those work restrictions are based upon.  On January 30, 2008, one day after the restrictions were given, claimant was evaluated by Perry Comeau.  At that visit nurse anesthesiologist Comeau indicated claimant could return to work normal work duties.  (Ex. 6, p. 14)
At the time of hearing claimant testified she was performing light duty work at Tyson.  However, claimant also testified that the light duty work, and her restrictions, were in regards to limitations regarding a right upper extremity injury.  Claimant’s right upper extremity injury is not at issue in this case.
Given the above, claimant has failed to prove she has permanent restrictions regarding her June of 2006 cervical injury.
The record indicates claimant’s present light duty status is not due to her June of 2006 cervical injury.  Claimant continues to work at Tyson.  There is no evidence claimant has sustained any reduction in wage, or a loss of hours due to her cervical injury.
Based on the above, claimant has a ten percent loss of earning capacity, or industrial disability, related to the June 16, 2006, injury.
(Arbitration Decision, pages 10-11)

Consideration of claimant’s industrial loss for her cervical spine injury is obviously impacted by her prior left shoulder injury for which she was previously paid permanent partial disability benefits pursuant to an agreement for settlement.  The presiding deputy erred in failing to acknowledge or to account for the prior permanent impairment and resulting disability.  Rather, the deputy performed what has been recognized as an informal apportionment by attempting to isolate the disability related solely to the cervical injury and its impact of claimant’s earning capacity.  


Consideration of claimant’s industrial disability for her cervical spine injury is required under the recently modified fresh start rule and a modified full responsibility rule.  Steffen v. Hawkeye Truck & Trailer, File No. 5022821 (App. Decision September 9, 2009)  The modified fresh start rule and modified full responsibility rule are to be read together to prevent all double recoveries and all double reductions in workers’ compensation benefits.  The legislature noted that it was its intent that the amendments are not intended to “change existing law in any way not expressly provided in this division.”  Id.


Under the modified fresh start rule, claimant began her employment at Tyson with a 100 percent earning capacity and was compensated as such by Tyson.  Claimant had a reduction of her earning capacity as a result of her left shoulder condition for which she and defendant entered into an agreement for settlement for 10 percent loss of earning capacity.  In considering claimant’s loss of earning capacity under the modified full responsibility rule it is clear that claimant has sustained greater than a 10 percent loss of her earning capacity as her cervical spine injury, combined with her left shoulder condition, certainly exceeds the loss of the left shoulder injury alone.  However, the combined disability resulting from the left shoulder and cervical spine impairments is not significant for the reasons previously explained by the presiding deputy.  Claimant’s cervical spine injury did result in additional permanent impairment and pain but did not result in an actual loss of earnings, permanent work restrictions, or a change in her ability to perform full duty work for defendant.  Considering all of the factors of industrial disability claimant sustained a 20 percent combined disability resulting from her cervical injury.
However, defendant has already partially compensated a portion of this 20 percent disability and is entitled to a credit pursuant to Iowa Code section 85.34(7)(b).  Claimant’s prior left shoulder injury and her current cervical spine injury are compensable injuries under the same paragraph of section 85.34(2).  It is therefore required that the employer’s liability for the “combined disability” shall be considered to be already partially satisfied to the extent of the percentage of disability for which the employee was previously compensated by the employer.  Claimant’s “combined disability” is 20 percent and the “partial satisfaction” envisioned by this subsection is the 10 percent disability previously compensated pursuant to the agreement for settlement.  

The second paragraph of section 85.34(7)(b) is not applicable in this case.  The second paragraph is operative only in those situations where there is a “combined disability,” but the disability preexisting at the time of the present injury had resulted in the employee’s earnings to already be reduced.  Claimant has not proven that she had sustained a wage loss resulting from her left shoulder disability.

IT IS THEREFORE ORDERED that the arbitration decision is AFFIRMED and MODIFIED as set forth with the added analysis in this decision and the following is ordered:

That defendant shall pay healing period as previously ordered in the arbitration decision of March 19, 2009.

That defendant shall pay claimant one hundred (100) weeks of permanent partial disability benefits at the rate of three hundred six and 42/100 dollars ($306.42) commencing on August 21, 2007.
That defendant shall be given a credit for the fifty (50) weeks of benefits paid pursuant to the December 2007 agreement for settlement.
That defendant shall pay accrued weekly benefits in a lump sum. 
That defendant shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.
That defendant shall pay claimant’s medical expenses as previously ordered.
That defendant shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).
That defendant shall pay the costs of this matter pursuant to rule 876 IAC 4.33, including the cost for preparation of the hearing transcript. 

Signed and filed this __1st ____ day of December, 2009.

     



                          ________________________________



                                             
 CHRISTOPHER J. GODFREY
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