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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

JOSEPH BRIGGS,
  :



  : 

    File No. 5024615


Claimant,
  :



  : 

        A P P E A L

vs.

  :



  :                        D E C I S I O N
 SECOND INJURY FUND OF IOWA,
  :



  :


Defendant.
  :   Head Note Nos: 1402, 1803.1, 2906, 3203,                       
______________________________________________________________________


This is an appeal by claimant, Joseph Briggs from an arbitration decision filed on April 3, 2009, wherein the presiding deputy commissioner found claimant’s agreement for settlement with his employer Maytag precluded an action against the Second Injury Fund because language in the agreement for settlement did not, for Fund purposes, properly admit employer liability.  Due to this deficiency, the presiding deputy found that liability against the Fund, and credit to the Fund for the second scheduled injury, could not be properly determined.  As such, the presiding deputy found that the litigation was absent an essential party in interest – the employer – and claimant therefore could not establish the “full period provided by law” pursuant to Iowa Code section 85.64.


The record, including the transcript of the hearing before the deputy and all exhibits admitted in the record, has been reviewed de novo on appeal.


Those portions of the proposed agency appeal decision that pertain to issues not raised on appeal are adopted as a part of this appeal decision.

ISSUES ON APPEAL
I. Did the agreement for settlement between claimant and his employer properly admit employer liability?
II. Is claimant’s first alleged injury is a qualifying injury for purposes of Fund liability?

FINDINGS OF FACT


Claimant, Joseph Briggs, was 54 years of age at the time of the arbitration hearing held in this matter.  He resides in Monroe, Iowa and worked for Maytag before the plant in Newton, Iowa closed in October, 2007.  Claimant asserts he has sustained an industrial disability as a result of two previous injuries to his lower extremity.  Claimant commenced this action against the Second Injury Fund of Iowa after effecting an agreement for settlement with his employer, Maytag.


On October 28, 2005, claimant fell ten to twelve feet from a ladder while working in the attic of his garage.  (Transcript, pages 31-32, 59).  His right foot landed on the concrete garage floor while his left foot contacted the ladder.  Claimant went to the emergency room following the fall where medical personnel x-rayed his left leg, immobilized it, and advised him to see his own physician the following Monday.  Another x-ray taken October 31, 2005, was negative for a break or fracture.


On December 9, 2005, claimant fell at the Maytag plant while he was working loading dryer motor mounts.  (Tr., pp. 34-35)  He caught his left foot underneath two ergonomic floor mats which were not taped together, fell, felt sharp pain in his left ankle, and had to be helped to the medical department at the plant.  (Tr., p. 35)  An x-ray that day also was negative for a break or fracture of claimant’s left ankle.  The following April, claimant was referred to Dr. Groen because physical therapy did not improve the pain in his left ankle.  An MRI revealed that claimant sustained a fractured talus and was treated pursuant to that injury.  Medical evidence suggests that claimant likely suffered the fracture when he fell from the ladder in October, 2005, but that continued work and stress on his left ankle, along with the December, 2005 fall, exacerbated the injury.


For the first qualifying injury for Second Injury Fund purposes, claimant points to superficial phlebitis in his right leg.  Claimant had to have veins stripped from that member in 2001 after he bumped his leg on equipment at the Maytag plant.  The injury in his right leg has also been referred to as varicose veins or deep vein thrombosis.  Claimant has undergone treatment as late as 2007 for the varicosities and wears a compression stocking on his right leg.  (Exhibit 4, page 10)
CONCLUSIONS OF LAW


The first issue for consideration on appeal is whether the agreement for settlement between claimant and his employer properly admitted employer liability for purposes of Second Injury Fund liability.

Iowa Code section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must lose or have lost the use of a hand, arm, foot, leg, or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.


The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978); Lawyer and Higgs, Workers' Compensation Iowa Practice, § 17-1.


The Second Injury Fund is responsible to pay benefits to the employee only after the “the full period provided by law” for payments by the employer has expired.  Iowa Code section 85.64.  The Second Injury Fund “assumes responsibility for the difference between the disability attributable to the employer and the total amount of disability.”  Lawyer and Higgs, § 17.1.


As to the first issue, regarding the agreement for settlement between claimant and his employer, the presiding deputy found the settlement agreement failed to adequately determine the extent of employer liability because the agreement did not specify exactly for what injuries the employer was compensating claimant.  The deputy reasoned that because determining employer liability – and also the Fund’s credit – is a prerequisite to determining Fund liability, claimant could not proceed against the Fund as claimant is unable to establish the “full period provided by law” for employer liability and Fund credit.


A review of the agreement for settlement approved by this agency establishes that claimant and his employer, Maytag, entered into a settlement agreement whereby Maytag admitted that claimant sustained an injury arising out of and in the course of employment with the employer on December 9, 2005.  The parties to the agreement for settlement further agreed to liability equal to a 9.3 percent permanent disability to claimant’s lower extremity resulting from his December fall at the Maytag plant.  While some uncommon language in the attachment to the settlement agreement indicates that the parties did not stipulate to certain facts, this language does not cast doubt upon Maytag’s admission of liability earlier in the document.


In Eaton v. Second Injury Fund, 723 N.W.2d 452 (Iowa App. 2006), the Iowa Court of Appeals held:
Accordingly, we agree with the commissioner and the district court that where, as here, there has been no prior adjudication or settlement establishing the employer’s liability the employer is a necessary party to the employee’s action against the Fund.

Furthermore, we fully agree with and adopt as our own the district court's conclusion that:
Without the requisite involvement of the second employer, even if it be through settlement, [the employer’s] interests would be unrepresented, which would inhibit a full determination of what portion of [the] claim should be paid by the second employer and what portions are left for the Second Injury Fund to compensate.  To find otherwise would defeat both the letter and the purpose of the Second Injury Fund statutes.

As stated in the arbitration decision, the employer’s liability must be established directly against the employer and not collaterally in an action against the Fund only, because the employer is an actual party in interest and the employer is in a better position than the Fund to make an early and full investigation of the employee’s claimed work injury.  
(Emphasis added).  

Although unpublished decisions are not technically binding, Eaton supports the conclusion that claimant can proceed against the Second Injury Fund.  Eaton states that there must be some direct determination of liability on the part of the employer, either through adjudication or settlement, and not in a collateral action against the Fund.  It is clear the requirement of Eaton was met here as claimant and Maytag agreed to a 9.3 percent permanent impairment to claimant’s left leg.  Claimant’s present claim is clearly distinguishable from the claim in Eaton, as liability was directly established in the agreement for settlement between claimant and Maytag, whereas Eaton did not proceed against the employer either in arbitration or through an agreement for settlement.

It must be noted that the agreement for settlement between claimant and his employer is not binding upon the Second Injury Fund.  Grahovic v. Second Injury Fund, File No. 502195 (App. Decision October 9, 2009) The Fund may present evidence to contest the terms of an agreement for settlement between a claimant and the employer.  It shall then be claimant’s burden to establish that an alleged second-qualifying injury arose out of and occurred in the course of employment and resulted in a permanent disability.   


It is therefore concluded that the presiding deputy erred in finding that the agreement for settlement between claimant and his employer failed to adequately establish employer liability.  It is further concluded that claimant has presented sufficient evidence to prove by a preponderance of the evidence that he has sustained a work-related injury resulting in permanent disability.
The second issue for consideration on appeal is whether claimant sustained a qualifying first injury.  Claimant argues that the superficial phlebitis, varicosities, and/or deep vein thrombosis in his right leg, for which he underwent surgery in 2001, is a first qualifying injury.  Agency case law, which is persuasive on the matter, does not support that contention.
Andrade v. IBP, Inc., File no. 5013872 (App. Decision August 29, 2006) is illustrative on this appellate issue:
Although claimant’s current difficulties lie in the lower extremity, deep venous thrombosis is a disease of the vascular system which extends throughout the body as explained by Dr. Olivencia in his deposition as the formation of a clot in the deeper veins of the lower leg that can extend into the upper leg and even to the lungs, which could result in death.  (Tr., p. 21)  This is similar to regional sympathetic dystrophy, or what is now termed complex regional pain syndrome or phlebitis.  Although the symptoms are located in an extremity, it involves the sympathetic system which extends into the whole body and as such it is a body as a whole injury.  Collins v. Department of Human Services, 529 N.W.2d 627, 629 (Iowa App. 1995); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660-664 (1961); (regional pain syndrome formerly called Sudeck's atrophy, causalgia or reflex sympathetic dystrophy (RSD); Blacksmith v. All-American, Inc., 290 N.W.2d 248 (Iowa 1980) (phlebitis).

(Emphasis added).  
Claimant contends that a venous condition with symptoms localized in a scheduled member should not be considered an unscheduled loss.  Claimant attempts to bolster this argument by stating that there is medical evidence suggesting a scheduled member loss.  But the fact that Dr. John Kuhnlein determined that the venous condition resulted in a 10 percent loss to the lower extremity does not change the fact that this is a venous condition.  That claimant suffered trauma which exacerbated his varicose veins in 2001 also does not change the fact that he suffers from a vascular disease.  (Ex. 4, p. 10; Tr., pp. 42-43)
In Collins v. Department of Human Services, 529 N.W.2d 627 (Iowa App. 1995), the Iowa Court of Appeals held that an injury to one’s hand, which also extended to the sympathetic nervous system, was a whole-body injury.  Id. at 629.  Claimant’s injury to his right leg is analogous.  While the pain and symptoms are localized (at least presently) in his leg, the injury is actually to his vascular system.  
Due to the similarities in claimant’s injury to that discussed in Collins, as well as in Andrade, it must be concluded that a venous condition does not qualify as a scheduled injury.  Because Iowa Code section 85.64 requires two scheduled injuries to proceed against the Second Injury Fund, it is therefore concluded that claimant’s claim for Second Injury Fund benefits must fail.  See Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 270 (Iowa 1995).

ORDER


IT IS THEREFORE ORDERED that the arbitration decision of April 3, 2009 is AFFIRMED as MODIFIED.

Claimant shall pay the costs of the appeal, including the costs of the hearing transcript.
Signed and filed this 4th day of December 2009.
           ________________________
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