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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JUSTIN FAUR (NON-PARTY),
  :



  :


Claimant,
  :



  :

vs.

  :



  :

JOHNSON VALLEY
  :

BEEF (NON-PARTY),
  :                        File No. 5016580



  :



  :  


APPEAL


Employer,
  :



  :                             DECISION

and

  :



  :

GRINNELL MUTUAL REINSURANCE,
  :



  :

and

  :



  :

ST. PAUL TRAVELERS INSURANCE
  :

COMPANY,
  :



  :


Insurance Carriers,
  :


Defendants.
  :                     Head Note No.:  4200

______________________________________________________________________

The record, including the transcript of the hearing before the presiding deputy commissioner and all exhibits submitted into the record, has been reviewed de novo on appeal.

STATEMENT OF THE CASE

St. Paul Travelers Insurance Company (“Travelers”) appeals from and Grinnell Mutual Reinsurance (“Grinnell”) cross-appeals from a November 30, 2006 proposed Iowa Code section 85.21 decision, in which the presiding deputy ordered that Travelers, the insurer of The Andover Volunteer Fire Department, should reimburse Grinnell, the insurer of Johnson Valley Farms, for 50 percent of the total monetary liability occasioned by the April 16, 2005 injury to decedent, Justin Faur.  Johnson Valley Beef employed Justin Faur as a farmhand on April 16, 2005.  Faur was also at the time an active volunteer of the Andover Volunteer Fire Department, which maintained a workers’ compensation policy issued by Travelers.  

ISSUES

Travelers states the issue on appeal as:

Whether the presiding deputy commissioner erred in ordering Travelers Indemnity Co. to reimburse Grinnell Mutual for 50 percent of the benefits it paid as a result in the death of Justin Faur? 

Grinnell contends that the presiding deputy correctly found Faur's injury arose out of and in the course of his employment as a volunteer firefighter, and, therefore, responsibility for Faur's injuries and death should be apportioned 100 percent  to Travelers.

FINDINGS OF FACT

On April 16, 2005, Justin Faur was a farmhand employed by Johnson Valley Beef and a volunteer fire fighter with the Andover Volunteer Fire Department.  Johnson Valley Beef was a grain and livestock farm operated by Dwight and Sherril Johnson.  Faur was in many respects treated like a member of the family and spent much of his off-duty time at the farm.  Faur was also active as a volunteer fire fighter and was credibly portrayed by his chief, Leon Bott, as an energetic, industrious, responsible, and engaging young man.  According to Sherrill Johnson, Faur carried a pager and was regularly called from his farm duties to render assistance at fires or other emergencies.

The Johnson Valley Beef farm featured a cattle containment barn located approximately 150 to 200 yards from the farm house on the other side of a hill, beyond hearing or seeing distance.  Faur and Dwight Johnson pumped manure from an eight‑foot deep pit located under the slat-floor of the confinement barn on April 16, 2005, but needed to replace part of the slat-flooring and move cattle back to the barn before finishing the day’s work.

Such a pit is apparently most dangerous immediately after being pumped out, as the walls remain wet and continue to radiate noxious and highly dangerous fumes.  It was at this time that Dwight Johnson entered the pit, probably to retrieve a chain that had fallen in, and became completely incapacitated.  Faur, who was wearing knee-high boots, rushed to the farm house and shouted to Sherrill Johnson that she should call “911” immediately to summon aid.  Faur then rushed back to the confinement barn, followed closely by daughter Jenny Johnson.  According to Sherrill, when Jenny and Faur got back to the barn, Faur instructed Jenny to go call for additional help and was seen stepping on the pump leading to the pit before Jenny left for the shop – another outbuilding equipped with telephone service.

Sherrill meanwhile called 911 to summon aid, then telephoned her mother before heading to the confinement barn.  When Sherrill got to the barn, Dwight and Faur were down in the pit, both unconscious.

Emergency 911 calls are routinely taken by the Clinton County Communication Center.  When an appropriate call is received, pager calls are immediately sent out to, as in this instance, both First Responders and the Andover Volunteer Fire Department.  Contemporary records reflect that Sherrill Johnson’s emergency call was received at 3:34:36 p.m. (ending 3:36:05), and that the page went out at 3:35:44.  (Exhibit 1, page 1)

First Responders and the Andover Volunteer Fire Department both quickly arrived at the scene (the farm is located only half a mile from Andover), but were unable to avert tragedy.  Dwight Johnson died on April 20, 2005, and Justin Faur died on April 30, 2005.  Neither man regained consciousness.

The Andover Volunteer Fire Department contends that by the time he was paged, one minute and eight seconds after Sherrill called 911, Faur was probably already in the pit and that it is at least speculative to find otherwise.  Although Faur could doubtless run 200 yards over flat ground while suitably dressed and not already winded, such is not the case here.  There is obviously a significant hill to be negotiated since the barn cannot be seen from the farmhouse.  Faur was wearing long and probably heavy boots, was clearly and understandably in a state of high emotion, and had already run over the hill once.  Nonetheless, Chief Bott, who is most-likely professionally knowledgeable of both the physical site and Faur’s physical abilities, offered this opinion:

Q.  And you, having viewed the area and heard the distance that it took to cover, it wouldn’t take a minute and eight seconds, wouldn’t even take a minute to get from the house to the barn if you were running, would it?

. . . .

A.  I never – I never timed it.  I wouldn’t be able to put an accurate answer on there.  It’s not that far.  I mean, that’s – I wouldn’t have an answer on that precisely.  But it’s – that would be like from here to the corner of that building over there.  I mean, that would be some distance I could easily run even at my age.  

Q.  In what time?  Thirty seconds or less?

A.  Oh, I would hope so, yes.

(Transcript, pp. 60-61)

A different opinion is held by Randall Wilcke, who is an insurance agent and a First Responder, and who was also present at the Johnson Valley confinement barn:

Q.  In any event, do you have an impression as to how long it would take an individual such as Justin in these work boots to get from the house to the manure pit area?

. . . . 

A.  This would be speculation on my part, but if I had to do it, knowing that Justin had just run from there to the house, it’s going to be over a minute to get back in those boots winded like he was, yes.

(Tr., pp. 78-79)

It is entirely possible that Faur had made his way back to the confinement barn and descended into the manure pit prior to issuance of the page.  It is also entirely possible that he had not.  It is, in a word, speculative either way.

It is noted that Faur’s ill-fated attempt did not comply with fire department protocol, which would require him to await suitable aid and equipment (breathing apparatus) rather than attempting the rescue unaided.  According to Chief Bott, it was consistent with Faur’s personality to make every effort to save Dwight, and he would have likely done the same for anyone in similar circumstances.  Indeed, even though the fire department's insurance agent had instructed department members that workers' compensation insurance coverage began only with issuance of a page, Chief Bott testified:

A.  Yes.  It wouldn’t make any difference if it was that pit or an auto accident.  He was just interested in the whole fire department routine, which is you want to help.  That’s the way we work.  It’s volunteer.  You don’t get paid for getting up at two o’clock in the morning and – 

Q.  Could you see him doing something like that if he was a bystander just to some accident wherever he was?

A.  That would be part of his personality, yes.  (Tr., pp. 61-62)

Incident reports that Andover Fire Department personnel completed regarding the April 16, 2005 incident referred to Justin Faur as a volunteer firefighter for the department and state he was injured while rescuing a non-fire victim.  (Ex. 3A, B, C & E)  The department nominated Faur for a national Carnegie award for fire fighter valiancy.  This record should reflect that Justin Farrar received this award posthumously.

CONCLUSIONS OF LAW

In a typical contested case proceeding before this agency, a claimant bears the burden of proving by a preponderance of the evidence that the alleged injury occurred and that it arose out of and in the course of employment, McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words “arising out of” refer to the cause or source of the injury.  The words “in the course of” refer to the time, place and circumstances of injury, Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union, et al., Counties, 188 N.W.2d 283 (1971).  The requirement is satisfied by proof of a causal relationship between the employment and the injury, Id.

An injury occurs in the course of employment when an employee is where he was directed to be, and in the process of performing, about to perform, or engaging in acts incidental to the required job duties.  See, Miedema v. Dial Corp., 551 N.W.2d 309, 311 (Iowa 1996). 

An injury must also arise out of the employment, and does so only if it is a “rational consequence of the hazard connected with the employment.”  Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 700; 73 N.W.2d 732, 737 (1955).  The “arising out of” element is satisfied if “the nature of the employment exposes the employee to risk of such an injury.”  Hanson v. Reichelt, 452 N.W.2d 164, 168 (Iowa 1990).  

Johnson Valley Beef and Grinnell Mutual contend that Faur was not in the course of that employment during his failed rescue attempt, although benefits have already been paid and cannot be recovered from Faur.  Although it is true that the specified duties of a farmhand do not ordinarily include emergency rescue efforts, those efforts should be seen as impliedly authorized.  Professor Larson points out:

Under familiar doctrines in the law relating to emergencies generally, the scope of an employee’s employment is impliedly extended in an emergency to include the performance of any act designed to save life or property in which the employer has an interest.

. . . . 

The most common type of rescue case is the rescue of co-employees, and compensation is clearly payable for injuries so sustained, on the theory that the employer has a duty to aid its own employees in peril and that any employee is impliedly authorized to discharge this duty in an emergency.

(2-28 Larson’s Workers’ Compensation Law, section 28.01)

It is accordingly held that Justin Faur’s untimely death arose out of and in the course of his employment with Johnson Valley Beef.

  Johnson Valley Beef’s contention that Faur’s death arose also (or solely) out of his employment as a voluntary fire fighter is controlled by the enabling statute, Iowa Code section 85.61(c)(7):

Personal injuries sustained by a volunteer fire fighter arise in the course of employment if the injuries are sustained at any time from the time the volunteer fire fighter is summoned to duty as a volunteer fire fighter until the time the volunteer fire fighter is discharged from duty by the chief of the volunteer fire department or the chief’s designee.

The burden of proof is on the party asserting the affirmative in an administrative proceeding; that is, “on the party who would suffer loss if the issue were not established.” Iowa Rule of Civil Procedure 6.14(6); Wonder Life Co. v. Liddy, 207 N.W.2d 27 (Iowa 1973); Norland v. Iowa Dept. of Job Service, 412 N.W.2d 904 (Iowa 1987).  

  Iowa Code section 85.61(c)(7) requires, as a prerequisite to coverage, that a volunteer fire fighter be “summoned to duty.”  Coverage ceases when the fire fighter is discharged from duty by his or her chief or designee.  

Both Travelers and Grinnell have approached this case as if the decisive question in determining whether Faur's April 16, 2005 injury arose out of and in the course of his duties as a volunteer firefighter for the Andover Fire Department was whether Faur's volunteer fire department pager went off before or after he entered the manure pit.  Both parties have focused on what the department's insurance agent and its members understood to be the event that summoned a volunteer firefighter to undertake the duties of that position.  The proper focus, however, is with what the legislature intended the phrase, "the volunteer firefighter is summoned to duty as a volunteer firefighter," to mean. 

The ultimate goal of statutory construction is to determine and effectuate the intent of the legislature.  Iowa Beef Processors, Inc. v. Miller, 312 N.W.2d 530, 532 (1981); American Home Products Corp. v. Iowa State Bd. Of Tax Review, 302 N.W.2d 140, 142 (Iowa 1981).  One must look to the object to be accomplished, the mischiefs to be remedied, or the purpose to be served, and place on the statute a reasonable or liberal construction that will best effect, rather than defeat, the legislature’s purpose.  City of Mason City v. Pub. Employment Relations Bd., 316 N.W.2d 851, 854 (Iowa 1982).  Strained, impractical or absurd results are to be avoided in favor of a sensible, logical construction.  Ida County Courier & The Reminder v. Attorney General, 316 N.W.2d 846, 851 (Iowa 1982); Iowa Beef Processors, Inc., 312 N.W.2d at 532.  All parts of the statute are to be considered together without attributing undue importance to any single or isolated portion.  Iowa Beef Processors, Inc., 312 N.W.2d at 532; Peffers v. City of Des Moines, 299 N.W.2d 675, 678 (Iowa 1980).  The spirit of the statute must be considered along with its words.  Hanson v. State, 298 N.W.2d 263, 265 (Iowa 1980).  The manifest intent of the legislature will prevail over the literal import of the words.  Iowa Beef Processors, Inc., 312 N.W.2d at 533.  The legislation should be given a rational, workable meaning.  Iowa Dep’t of Transp. v. Nebraska-Iowa Supply Co., 272 N.W.2d 6, 11 (Iowa 1978).  It is generally presumed that statutory words are used in their ordinary and usual sense with the meaning commonly attributed to them.  American Home Products Corp. v. Iowa State Bd. Of Tax Review, 302 N.W.2d at 142 (Iowa 1981).  

The policy is to liberally construe workers’ compensation statutes in favor of the worker.  Caterpillar Tractor Co. v. Shook, 313 N.W.2d 503, 506 (Iowa 1981).  In order that the beneficent purpose of the workers' compensation act is not to be defeated by reading something into the statute that is not there.  Cedar Rapids Community Sch. v. Cady, 278 N.W.2d 298 (Iowa 1979).   

The American Heritage Dictionary, Second College Edition at page 1218, provides the following relevant definitions for the verb, 'summon': "1. To call together; convene.  2.  To send for; request to appear.  4.  To order to do a specific act... 5.  To call forth; evoke..." 

Webster's New World Dictionary, Third College Edition, at page 1341, provides the following similar relevant definitions for the verb, 'summon': "1. To call together; order to meet or convene.  2.  To order to come or appear; call for or send for with authority or urgency... 4.  To call upon to do something.  5. To call forth; rouse; gather; collect; often with up (summon up one's strength)."

Certainly, many of the above definitions suggest that another individual or entity must direct a volunteer firefighter to appear and take up the duties of that office before the volunteer firefighter can be said to be in the course of employment as a volunteer firefighter.  Other definitions suggest that events or circumstances may call forth or call upon the volunteer firefighter to act in a manner consistent with the duties of a firefighter to the public, and that when the firefighter undertakes those duties in such circumstances, the firefighter is in the course of employment as a volunteer firefighter.

The argument favoring the more narrow construction is that reading the statute in that matter lends certainty to the question of when a volunteer firefighter is in the course of employment as a volunteer firefighter.  If the volunteer firefighter can only enter employment as a volunteer firefighter by responding to some directive, call, or signal from a designated outside individual or entity, the only relevant inquiries are: 1. whether and when that directive was made; 2. whether the firefighter was aware of the directive; and 3. whether the volunteer firefighter initiated activities consistent with the duties of a volunteer firefighter only after and in response to the directive.

If all the foregoing questions were answered in the affirmative, a volunteer firefighter would be in the course of employment as a volunteer firefighter and any injury that arose out of the firefighter's attempts to perform the duties of a firefighter would be compensable.  If any of the responses were answered in the negative, including the failure to wait for an outside director before acting, the volunteer firefighter would not be in the course of that employment.  Any injury arising out of an attempt to perform the duties of a firefighter to the public would not be compensable in such circumstance.

  Such a reading of Iowa Code section 85.61(c)(7) might simplify the business operations of compensation carriers, but it does not serve rational public policy for Iowans.  If the statute is so narrowly construed a volunteer firefighter, coming upon a situation where a member of the public's person or property is in imminent peril, would be deterred from immediately acting to render assistance.  For by acting immediately the firefighter would jeopardize the firefighter's or any dependent's entitlement to workers' compensation benefits if the firefighter were injured while so acting.  Given that result from immediate action, the rational volunteer firefighter would call 911 and then wait to receive a summons from the appropriate entity before initiating actions consistent with a firefighter's duties to the general public.  Certainly, in situations of imminent peril minutes and seconds do matter.  A volunteer firefighter's failure to act immediately could well increase the peril to the public or decrease the possibility of averting disaster.  Common sense compels the conclusion that the legislature did not intend such absurd results.  The legislature must have intended that circumstances themselves could call upon a volunteer firefighter to act as a volunteer firefighter.  

As such, the proper inquiry is whether a reasonable volunteer firefighter faced with the circumstances presented would have felt called upon to act in a manner consistent with the duties a voluntary firefighter assumes as regards the general public.  

In this case, Faur clearly acted as a reasonable volunteer firefighter in going to Johnson's aid immediately after directing that 911 be called.  Johnson was clearly in imminent peril.  Any attempt on Faur's part to deviate long enough to obtain proper equipment before effecting a rescue attempt would only have made Johnson's demise more certain.  For Faur to have delayed long enough to hear the sound of the pager or for other fire department personnel to arrive would have been inconsistent with a volunteer firefighter's duty to the public, which in this instance required immediate action. 

The fire department and its insurance carrier now attempt to obviate the foregoing conclusion by arguing that Faur's actions on April 16, 2005, were inconsistent with those expected of a volunteer firefighter.  The department and Travelers cannot have it both ways.  The department previously nominated Faur for valor in performance of the duties of a volunteer firefighter.  It cannot now say that Faur acted only as a foolhardy farmhand in this tragic instance.

It is concluded that Faur sustained an injury arising out of and in the course of employment with Andover Volunteer Fire Department on April 16, 2005, and had he survived, would be entitled to benefits under section 85.61(c)(7).

Grinnell argues that the finding that Faur was in the employ of the fire department when injured on April 16, 2005, excludes any finding that Faur continued to be in the employ of Johnson Valley Farms when injured.  Grinnell's argument is flawed.  Lawyers may make such fine distinctions.  However, real life most often does not.  While Faur's actions on April 16, 2005, were consistent with the duties of a volunteer firefighter, his actions also were consistent with the duties of a farm employee to a coworker or employer.  In other words this is a both, not an either/or situation.  Iowa Code section 85.21(3) clearly contemplates the existence of such situations.  That code section consistently speaks of the commissioner ordering carriers and employers. 

It is concluded that both Travelers Indemnity Co. and Grinnell Mutual Reinsurance bear equal liability for Faur's April 16, 2005 injury, and his resultant death.  Pursuant to Iowa Code section 85.21, St. Paul Travelers and Andover Volunteer Fire Department shall bear half the liability and make contribution to Grinnell Mutual Reinsurance and Johnson Valley Farms accordingly. 

ORDER

IT IS THEREFORE ORDERED that the decision of the presiding deputy is AFFIRMED and MODIFIED and that:

The petition for contribution is granted.  

St. Paul Travelers and Andover Volunteer Fire Department shall make contribution to Grinnell Mutual Reinsurance and Johnson Valley Farms in the amount of fifty (50) percent of total liability as shown in Exhibit 12.

Signed and filed this 25th day of February, 2008.

           ________________________






       CHRISTOPHER J. GODFREY
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